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United States Court of Appeals for the 

District of Columbia 
_ 

A. District Court of the United States for the 

District of Columbia 

Civil Action Pile No. 1200 j 

Fidelity and Deposit Company of Maryland, a corporation 

Plaintiff 

vs. 

Vincent L. McQuade, Defendant 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the tiroes 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: j 

1 Complaint to Establish Trust in Certain Real Estate 
Due to Conveyance of Judgment Debtor’s Interest 

to Defendant 

Filed January 3 1939 j 

In the District Court of the United States for the ! 
District of Columbia 

i 

Civil Action File No. 1200 

I 

Fidelity and Deposit Company of Maryland, a corporation 
Albee Building Washington, D. C. Plaintiff 

vs. 

Vincent L. McQuade, 1009 Valley Street Baltimore, 5 
Maryland Defendant 

1. Plaintiff is a corporation organized under the laws of 
the State of Maryland and defendant is a citizen of tile 
State of Maryland. The matter in controversy relates to 
real estate situated in the District of Columbia. 

2. The plaintiff on and prior to the 7th day of N 
1925, was surety upon a certain bond given by o 


ovembep, 
me Maity 
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Louisa McQuade, as executrix of tlie estate of Francis 
♦Joseph McQuade, deceased, as principal, tiled in the Pro¬ 
bate Division of this Court; that as suretv as aforesaid the 
plaintiff suffered and paid a loss under said bond in the 
sum of Eight Hundred Dollars ($800.00); that judgment 
of the Probate Court in favor of one Annie Schubert rep¬ 
resenting said loss against the said Mary Louisa McQuade 
by decree of October 30, 1925, for the sum of Eight Hun¬ 
dred Dollars ($800.00) bearing interest from date of said 
decree was assigned to the plaintiff in Probate cause Xo. 
32,047 on December 9, 1925. 

2 3. At said time the said Mary Louisa McQuade, 

who is now deceased, and the defendant, owned as 
tenants in common certain real estate in the District of 
Columbia, located at 217 - C Street, X. E. and more ac¬ 
curately described as follows: 

“Lots lettered “X” in J. M. Gilbert’s subdivision of lots 
in Square numbered Seven hundred fifty-seven (757) as 
per plat recorded in Book \V. F. page 24 in the Office of the 
Surveyor for said District.” 

said real estate being improved by a certain dwelling house; 
that the equity of the said Mary Louisa McQuade in said 
real estate was of a value of more than sufficient to pay 
plaintiff’s judgment in full, with interest, and plaintiff 
could and would have realized on its judgment by the 
usual processes of law. 

4. The said Mary Louisa McQuade being of advanced 
years and in poor health conveyed her one-half interest in 
said real estate to the defendant on, to wit, the 10th day 
of July, 1928, with the understanding and agreement that 
the defendant sell the property and pay to the plaintiff the 
amount of its said judgment out of the half interest of said 
Mary Louisa McQuade therein; that the defendant took 
title to the one-half interest of the said Mary Louisa Mc¬ 
Quade for said purpose and by reason of said understand¬ 
ing and agreement, and paid no consideration to the said 
Mary Louisa McQuade for her said interest, otherwise; 
that said Mary Louisa McQuade died subsequent to said 
conveyance. 

5. Since the time of said conveyance to the defendant, 
plaintiff has been constantly in communication with the de- 
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fcndant in an effort to have the property sold and plain¬ 
tiff’s said judgment paid, and the defendant has from time 
to time informed plaintiff of his inabilitv to secure an ad- 
vantageous sale and given other reasons for not haying 
been able to sell the same and pay the plaintiff |the 
3 amount of its said judgment; that said action onithe 
par! of the defendant has lulled the plaintiff into 
inaction in enforcing its judgment, and by reason of s'aid 
action of the said defendant the plaintiff has been led! to 
believe that the property would be sold eventually by [the 
defendant and the plaintiff paid the amount of its sjaid 
loss; that the defendant’s said action has continued upj to 
the present time, and by reason of the same and believing 
that the defendant would sell said real estate and pay jits 
said claim, the plaintiff permitted its said judgment| to 
expire without extending the same or taking any steps) to 
enforce the same when it could and would have taken action 
had it not been for the said conduct of the defendant, jjnd 
its reliance on his agreement to sell the said interest! of 
said Mary Louisa McQuadc and pay to plaintiff the amount 
of said judgment covering the loss paid on said bond. | 
WHEREFORE the plaintiff demands that the Court jle- 
erec a trust and lien to exist in its favor against the one- 
half interest in said real estate which was conveyed by {lie 
said Mary Louisa McQuadc to the defendant and that the 
Court order the same sold and out of the proceeds of siid 
sale to pay the amount of the plaintiff’s said loss. 

COE & RICHARDS 

Bv LOWRY X. COE 
* 

Attorneys for Plainti/J' 


4 Amended Answer of Defendant to Complaint 

Filed April 11 1939 j 


First Defense 

; 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits that plaintiff is a corporation organ¬ 
ized and existing under the laws of the State of Maryland; 
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admits that the plaintiff was surety upon a certain bond 
given by one Mary Louisa McQuade, as Executrix of the 
estate of Francis Joseph McQuade, deceased, in Adminis¬ 
tration Proceeding Xo. 32,647 in the District Court of the 
United States for the District of Columbia, holding Pro¬ 
bate Court; has no knowledge of the alleged loss of the 
plaintiff in the sum of $S00; admits that the defendant 
and the said Mary Louisa McQuade formerly owned prem¬ 
ises Xo. 217 C Street, N. E. in the District of Columbia as 
tenants in common; and that the said Mary Louisa Mc¬ 
Quade conveyed her interest in said property to defen¬ 
dant on, to wit, the 10th day of July, 1928; admits that the 
plaintiff has been in communication with him relative to 
its alleged claim in the sum of $800; admits that he has on 
occasions informed plaintiff of his inability to secure an 
advantageous sale of said property and avers in this con¬ 
nection that he had been led to believe by the plaintiff that 
it had a judgment against the said Mary Louisa McQuade 
at the time of said conveyance, and that said judgment con¬ 
stituted a valid and subsisting lien on her interest in said 
property; and denies each and every other allegation con¬ 
tained in the complaint. 

Third Defense 

On October 19, 1925 the said Annie Schubert tiled a pe¬ 
tition in said probate cause for a rule to show cause directed 
against the said Mary Louisa McQuade and the 
5 plaintiff, requiring them to show cause why the judg¬ 
ment in the case of Annie Schubert vs. Frank J. Mc¬ 
Quade, in the Municipal Court of the District of Columbia, 
for $660 with interest thereon from the first day of Octo¬ 
ber 1915 at the rate of six per cent should not be paid; that 
on October 30, 1925 an order was signed in said probate 
cause directing the said Mary Louisa McQuade individually 
and as the Executrix of the estate of Frank X McQuade 
and the plaintiff to pay the said Annie Schubert the full 
amount of the aforesaid judgment, with interest, provided, 
however, that the liability of the plaintiff under said de¬ 
cree was not to exceed the sum of $800 which was the maxi¬ 
mum of its liability under its undertaking; on December 
9, 1925 a praecipe was entered in the above cause entering 
the said decree of October 30, 1925 satisfied insofar as the 
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plaintiff was concerned; that on the same date there |was 
filed in said probate cause an assignment executed byj the 
aforesaid Annie Schubert on, to wit, December 2, 1925| un¬ 
der which she purported to transfer and assign untoi the 
plaintiff all her right, title and interest in the sum of $>800 
under the decree of October 30, 1925, reserving unto her¬ 
self, however, the rights conferred upon and invested in 
her by the said decree insofar as the same directed Sand 
required payment to her in excess of the sum of $800; (that 
no further proceedings were had in the premises; and [that 
the plaintiff presumedly paid unto the said Annie Schubert 
the full amount of its liability under said bond as it |was 
bound to do under the terms thereof, and in compliance 
with the aforesaid decree of October 30, 1925. 

Fourth Defense 

That this Court holding Probate Court was without juris¬ 
diction and authority to enter the summary order or decree 
of October 30, 1925 requiring the said Mary Louisa £\Ic- 
Quade and the plaintiff to pay a judgment of the said Abide 
Schubert. 

G Fifth Defense, 

l 

That at the time the aforesaid assignment was filed with 
the Clerk of the Probate Court the said assignor had been 
fully paid the sum of $800; and said purported assignment 
was a mere nullity and of no legal effect. 

Sixth Defense 

i 

Even if this Court holding Probate Court had jurisdiction 
and authority to enter the aforesaid decree of October|30, 
1925 nevertheless said decree did not constitute a lienj on 
the interest of the said Mary Louisa McQuade in the afore¬ 
said property; and that the plaintiff did not attempt to or 
procure a judgment against the said Marv Louisa McQuade. 

! 

Seventh Defense 

That even if the plaintiff has any status as assignee 
under the aforesaid decree of October 30,1925, nevertheless 
it is not entitled to recover because more than twelve years 
have elapsed from the time when an execution might lijive 
been had on said decree, and said decree has not been ire- 
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vived nor has the twelve year period been stayed by agree¬ 
ment in writing or otherwise. 

Eighth Defense 

Even if the plaintiff was ever entitled to the relief which 
it seeks its claim is barred because it has been guiltv of 
laches. 

GARDINER EARNEST & GARDINER 

Bv \V. GWYNN GARDINER 

E 

JAMESM EARNEST 
Attorneys for Defendant. 


Paragraph Four {Amended) 
Filed April 22 1940 


The said Mary Louisa McQuade was of advanced years 
and in a poor state of health; that at the said time and for 
sometime past the defendant handled certain business af¬ 
fairs for the said Mary Louisa McQuade and acted as her 
adviser; that when the probate judgment in said adminis¬ 
tration cause No. 32,(547 in favor of Annie Schubert against 
Mary Louisa McQuade and Fidelity and Deposit Company 
of Maryland, as surety, was paid by the plaintiff and said 
judgment assigned to the plaintiff, the plaintiff and also 
the defendant, Vincent L. McQuade, believed that the same 
constituted a valid judgment and a judgment lien against 
the interest of the said Mary Louisa McQuade as tenant 
in common in the real estate aforementioned; with the full 
acquiescence, cooperation and consent of both plaintiff and 
defendant and with the understanding between the plain¬ 
tiff and defendant that the property would be sold by the 
defendant, Vincent L. McQuade, and the plaintiff’s loss 
paid out of the share of the proceeds to which the said 
Mary Louisa McQuade would be entitled, the said defen¬ 
dant induced the said Mary Louisa McQuade to convey her 
one-half interest in said real estate to the said defendant 
on, to wit, the 10th day of June, 1928 without any consid¬ 
eration; that the plaintiff thereafter threatened to take 
steps to enforce its claim against said property unless it 
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was paid; that the said defendant agreed thereupon and on 
numerous occasions thereafter, through his counsel,; to 
sell said property and pay the plaintiff’s said loss; t^iat 
at all times the said defendant, through his counsel, !ac- 
knowlcdgcd that said steps would be taken ancj it 
8 was not until April, 1938 that the said defendant 
refused to abide by said agreements; that the plain¬ 
tiff and defendant, through defendant’s counsel, had been 
in communication regarding the proposed sale from time 
to time over a long period of time, and plaintiff was atjall 
times led to believe and did believe that the defendant yas 
going to sell the property and pay its loss and due therbto 
forebore and withheld taking steps through the processes 
of law to enforce its claim against said property. 

Let this be filed. 

BOLITIIA J. LAWS, 


9 Answer of Defendant to Amended Paragraph 

Four of Complaint 

Filed April 26 1940 

i 

* * * 

First Defense 

! 

Defendant admits that said Mary Louise McQuade \yas 
of advanced vears and in a poor state of health; admits that 
he had on certain occasions handled certain business affairs 
for the said Mary Louise McQuade; denies that when the 
plaintiff paid the said probate judgment in Administration 
Cause No. 32,647, and had the same assigned to it that ihe 

• 7 . *, m j 

believed that the same constituted a valid judgment ben 
against the interest of said Mary Louise McQuade in the 
real estate in question; alleges that after said judgment 
was assigned to plaintiff it stated and represented to de¬ 
fendant it had a valid and subsisting judgment lien agaitist 
the said Mary Louise McQuade’s interest in said property; 
admits that plaintiff and defendant’s counsel were in com¬ 
munication from time to time regarding a proposed side 
of the property, and alleges in this regard that said com¬ 
munications relative to a sale of the property were predi¬ 
cated upon the statement and representation made by plajin- 
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tiff to defendant that it had a valid and subsisting judg¬ 
ment lien against the interest of defendant’s former co- 
tenant in said property, which representation was con¬ 
firmed to defendant’s attorney, and it denies all of the re¬ 
maining allegations of said paragraph. 

Second Defense 

Defendant alleges that he and his aunt, the said Mary 
Louise McQuade purchased said property in question as 
tenants in common; that the said Mary Louise McQuade 
lived in said property but contributed nothing to its main¬ 
tenance; that for a period of several years defendant for¬ 
warded certain monies to his said aunt to cover his 
10 one-lialf of the taxes on said property, but that no 
payments on the same were made by the aunt, and 
that defendant had been making payments on a certain 
existing mortgage on said property; that plaintiff stated 
and represented to defendant that it had a judgment 
against defendant’s aunt, which was a lien against her in¬ 
terest in said property, and that the plaintiff confirmed such 
statement and representation to defendant’s attorney; that 
defendant refused to make any further payments on said 
property in that his said aunt was not paying any rent for 
the use and occupation of said premises, and was con¬ 
tributing nothing to the expenses of said property; that in 
reliance upon plaintiff’s statement that it had such valid 
and subsisting judgment defendant advised plaintiff that 
he would assume the payments on and expenses of said 
property if he could get a conveyance of his aunt’s said 
interest; that on the date as alleged his aunt conveyed to 
him her interest in the aforesaid property upon his assump¬ 
tion of the existing mortgages and payment of all expenses 
in connection with said property, and that his aunt was 
permitted to live in said premises until her death; that all 
letters written by defendant to plaintiff with respect to a 
sale of the property were predicated on the statement and 
representation of plaintiff that they had such valid and 
subsisting judgment lien, as defendant realized if this were 
true it would be a lien against said property; that recently 
a new trust was placed upon said property to cover certain 
improvements made thereon, at which time defendant 
learned for the first time that plaintiff did not have the 
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judgment lien which it had represented and stated that it 
did have. 

Third Defense 

Defendant alleges that even if the agreement were m^.de 
as alleged by plaintiff that it would be of no lcjgal 
11 effect since it comes within the statute of frauds! 

GARDINER, EARNEST & GARDINER, 
By W. GWVNN GARDINER 

E 

JAMES M EARNEST | 

Attorneys for Defendant. 

— 

Pretrial Proceedings 

Filed May 6 - 1940 ! 

# # * 

Statement of Nature of Case: 

Bill to establish trust or lien in certain real estate now 
in the name of the defendant, but formerlv held bv him as 
tenant in common with one Mary Louisa McQuade, now 
deceased, and to order sale of said real estate. Plaintiff 
claims that the said Mary Louisa McQuade, as executrix, 
and as principal, gave a bond with plaintiff as surety,) in 
Administration Cause No. 32647 in this Court, said bond 
being a special undertaking; that a judgment had bpen 
obtained in the Municipal Court against the decedent ^nd 
that subsequently a rule was issued by the Probate Divi¬ 
sion of this Court against the said executrix, as principal, 
and the plaintiff bonding company as surety, pursuant} to 
Section 479 (a) of the Code to show cause why the Munici¬ 
pal Court judgment should not be paid; subsequently ihis 
Court in said Probate Cause entered judgment against }the 
said executrix, Mary Louisa McQuade individually and} as 
executrix of the estate of Francis Joseph McQuade, de¬ 
ceased, and the Fidelity and Deposit Company of Maryland 
on account of said debt limiting liability of said surety 
to the sum of $800.00, being the maximum of its liability 
under its said undertaking; that the plaintiff paid said sum 
of $800.00 to the holder of the judgment, Annie Scliubprt, 
and the judgment was assigned to it; that thereafter plain¬ 
tiff having knowledge that the said Mary Louisa McQuade, 
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executrix, owned an interest in certain real estate together 
with the defendant, took steps to enforce its claim (which 
had arisen by virtue of the judgment of the Probate Court 
and the payment of said loss) against the said Mary Louisa 
McQuade, and threatened to hold the property for its said 
claim; that after certain negotiations the said Mary Louisa 
McQuade conveyed her interest to the defendant, she, the 
defendant, and plaintiff at said time all believing that a 
valid judgment lien existed in favor of the plaintiff against 
the interest of the said Mary Louisa McQuade as tenant 
in common in said property. Plaintiff further claims that 
as of the time of the conveyance by the said Mary Louisa 
McQuade to the defendant, there was an understand- 
12 ing and it was agreed by and between the defendant, 
Vincent L. McQuade, through his attorney, and the 
agents and employees of the plaintiff that the real estate 
in question would be sold and the payment of plaintiff's 
loss and the judgment obtained in the Probate Court would 
be made to plaintiff. Plaintiff relies upon the original un¬ 
derstanding and subsequent agreements which it claims 
were made from time to time after said conveyance where¬ 
by the said defendant undertook and obligated himself to 
sell said property and from the proceeds pay the plaintiff's 
said loss; that it was due to the understanding and agree¬ 
ment of the said Vincent L. McQuade to pay said loss out 
of the proceeds of the sale of the property that the plain¬ 
tiff forebore taking affirmative steps to assert its claim and 
secure satisfaction against said property. 

Defendant contends that (1) there was no agreement by 
him or his attorney at time of conveyance to him of his co- 
tenant's interest that claim of plaintiff was to be a charge 
upon or lien against property in question or his co-tenants 
former interest, or that he would pay same; (2) even if 
such agreement were made it is of no legal effect or coming 
within Statute of Frauds: (3) plaintiff represented to de¬ 
fendant and confirmed same to his attorney that plaintiff 
had valid judgment lien against co-tenant’s interest in said 
property; defendant only recently learned such was not 
true, and letters to plaintiff about sale of property were 
predicated on representation of plaintiff that it had such 
judgment lien. Defendant’s co-tenant conveyed her inter¬ 
est to him upon defendant's assumption mortgage and per- 
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mitting her to live on premises until death: (4) plaintiff 
has no property interest to bring suit. 

At pre-trial, plaintiff is given leave to amend forthwith 
paragraph four of his complaint. Defendant being given 
five days within which to file an answer to such amend¬ 
ment. 

Stipulations: 

Roth plaintiff and defendant assert at pre-trial that they 
rely on all points made in their pleadings. Plaintiff’s claim 
against the property is further asserted by reason oif the 
fact that conveyance made by Mary Louisa McQuade to 
defendant, was fraudulent as to creditors, being witjhout 
consideration. 

Parties stipulate that certain documents bearing initials 
of the respective counsel, may be received in evidence With¬ 
out formal proof, and that wherever such documents con¬ 
sist of copies, they may be received in evidence without 
production of originals. The above stipulations are n|iade 
subject to reservation of right to object on the ground of 

irrelevance and immateriality. 

• » 

BOLITHA J. LAWS 

Pretrial Justice. 

Dated April 22, 1940 

Attorneys authorized to act: 

LOWRY N COE 
Plaintiff. 

JAMES M EARNEST 
Defendant. 


Findings of Fact and Conclusions of Laic 
Filed June 27 1940 


I 

The Court makes and files the following Findings of Fact 
and Conclusions of Law: 

Findings of Fact 

1. Plaintiff is a corporation organized and existing under 
and by virtue of the laws of the State of Maryland, but 
has a business office in the Dist rict of Columbia. 


i 
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2. Plaintiff on the 19th day of February, 1925, became 
the surety upon a certain bond given by one Mary Louisa 
McQuade, as principal and as Executrix of the estate of 
Francis Joseph McQuade, deceased, in Administration Pro¬ 
ceeding Xo. 32,647, in the District Court of the United 
States for the District of Columbia. 

3. At the time of the giving of said bond the said Mary 
Louisa McQuade and defendant, who was her nephew, 
were the owners as tenants in common of certain real estate 
in the District of Columbia, namely, Lot lettered “X” in 

J. M. Gilbert's subdivision of lots in Square num- 
14 bered Seven hundred fifty-seven (757) as per plat 
recorded in Book \Y. F. page 24 in the Office of the 
Surveyor for said District, improved by premises 217 C 
Street, X. E. 

4. The aforesaid property was acquired by the said Mary 
Louisa McQuade and defendont on or about July 23, 1920, 
who paid therefor approximately Eight Thousand Dollars 
($8,000). Each of said parties contributed the sum of Two 
Thousand Dollars ($2,000) towards said purchase price, 
and a mortgage for the balance in the sum of Four Thou¬ 
sand Five Hundred Dollars ($4,500) was given to Metro¬ 
polis Building Association; and plaintiff had knowledge of 
the said Mary Louisa McQuade\s interest in said property 
at the time of the writing of said bond. 

5. Prior to the giving of said bond a judgment had been 
rendered in the Municipal Court of the District of Colum¬ 
bia in the case of Annie Schubert vs. Frank J. McQuade, 
Xo. A 109, in the sum of Six Hundred Sixty Dollars ($660), 
with interest thereon from the first day of October, 1915, 
at the rate of six per cent, and costs; that the defendant in 
said cause was the decedent in said administration pro¬ 
ceeding, and on or about October 19, 1925, in pursuance to 
a petition filed by said Annie Schubert in said administra¬ 
tion proceeding, a rule to show cause was directed against 
the said Mary Louisa McQuade and plaintiff, requiring 
them to show cause why the aforesaid judgment should 
not be paid. 

6. On or about October 30, 1925, an order was signed in 
said administration proceeding directing the said Mary 
Louisa McQuade, individually and as Executrix of the 
estate of said Frank J. McQuade and plaintiff to pay the 
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said Annie Schubert the aforesaid judgment, provided, 
however, that the liability of the plaintiff under said decree 
was not to exceed the sum of Eight Hundred Dollars ($S00), 
said amount being the maximum of its liability underj said 
bond. 

7. On or about November 10, 1925, plaintiff issued 
15 its check in the sum of Eight Hundred Dollars ($800) 
to the said Annie Schubert, in pursuance to thb de¬ 
cree entered in said administration proceeding on October 
30, 1925, and took from her an assignment dated Decem¬ 
ber 2, 1925, wherein in consideration of the payment of 
Eight Hundred Dollars ($800.00) she transferred and as¬ 
signed to plaintiff her right, title, and interest in the sum 
of Eight Hundred Dollars ($800) under the decree passed 
in said administration proceeding on October 30, 1925, but 
reserving to herself all and singular the rights conferred 
upon and vested in her by said decree insofar as the $ame 
directed and required payment to her in excess of thejsum 
of Eight Hundred Dollars ($800). 

S. The aforesaid check of Eight Hundred Dollars (^800) 
was paid on December 7, 1925, and on or about Deceiinber 
9, 1925, the aforesaid assignment was filed in said admin¬ 
istration proceeding and a praecipe was filed thereiji on 
said date entering said decree satisfied insofar as plaintiff 
was concerned. 

9. Plaintiff took this matter up with its Washington at¬ 
torney and made an effort to have a deed of trust signed in 
order to get a convevance of the said Marv Louisa!Me- 
Quade’s interest in said property so as to enforce its jsaid 
claim of Eight Hundred Dollars ($800), but was not jsuc¬ 
cessful, and in March of 1928 contacted defendant land 
stated to him that it had a judgment in the sum of Eight 
Hundred Dollars ($800) against the said Mary Louisa; Mc- 
Quade which constituted a lien against her interest inj the 
aforesaid property, and inquired of defendant if lie would 
pay to it the sum of Three Hundred Dollars ($300) in full 
settlement and satisfaction of its claim and in order tojdis¬ 
charge said lien. Defendant advised plaintiff that lie had 
no knowledge or information concerning the said adminis¬ 
tration proceeding, knew nothing of the funds in the esjtate 
or what moneys had been spent, but knew that he had! not 
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spent any, and would not pay anything as there was 

16 no liability on him. 

10. Defendant was never thereafter personally con¬ 
tacted by plaintiff in connection with its claim but in May 
of 1928, plaintiff advised Victor 1. Took, an attorney in 
Baltimore, Maryland, who was representing defendant, that 
it had a judgment against Mary Louisa McQuade which 
was a lien against her interest in the aforesaid property; 
and the said Victor I. Cook stated to plaintiff that if it had 
such judgment lien then, of course, it would have to be 
paid when, as, and if the property was sold; and so ad¬ 
vised defendant. 

11. The said Victor I. Cook further advised plaintiff that 
defendant had always personally paid the taxes on said 
property; and that it was non-income producing; that said 
Mary Louisa McQuade had the use and occupancy of said 
property and further that she had made no contributions 
toward payments on said existing mortgage on said prop¬ 
erty; that if defendant could get an assignment or convey¬ 
ance of all of said Mary Louisa McQuade's right, title and 
interest in said property that defendant would pay all ac¬ 
crued expenses in connection therewith and assume and 
pay the then arrearages in taxes and assume and pay the 
balance of said existing mortgage. 

12. Plaintiff at said Cook’s request sent to him the legal 
description of said property and the said Cook prepared 
a deed which was executed by the said Mary Louisa Mc¬ 
Quade conveying her one-half interest in said property to 
defendant on or about July 10, 1928, which was duly re¬ 
corded among the land records of the District of Columbia. 
At that time the mortgage on said property had been re¬ 
duced from Forty Five Hundred Dollars ($4500) to Thirty 
Eight Hundred Dollars ($3800). 

13. Thereafter numerous correspondence passed between 
plaintiff and the said Victor 1. Cook wherein inquiry was 

made by plaintiff as to whether the said real estate 

17 had been sold and the said Cook replied in each in¬ 
stance that the property had not been sold as the 

condition of the real estate market in Washington was such 
that no sale could be made; that such correspondence took 
place over a period from 1928 to April, 1938, when the said 
Cook advised plaintiff that defendant had recently had 
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I 
I 

i 

i 

i 

occasion to have a title examination made of said property 
which failed to show that plaintiff had a judgmenjt lien 
against said property; that the defendant thereafter denied 
therefore that plaintiff had an enforceable claim against 
the aforesaid property based upon a lien against the former 
interest of said Mary Louisa McQuade, or otherwise!; and 
plaintiff thereupon filed this suit. 

14. Defendant personally paid all taxes actually pa|id on 
said property from and after its acquisition by hijmself 
and his aunt, the said Mary Louisa McQuade; andj also 
made all the payments on account of the existing mortgage 
on said property held by Metropolis Building Association. 
The said Mary Louisa McQuade had the exclusive usg and 
occupancy of said property from and after its acquisition 
until her death in the vear 1934. At the time of thei con- 

* i 

veyance by her to defendant of all her right, title arid in¬ 
terest there were certain arrearages in taxes due jvliich 
were assumed by and paid by defendant, and defendant as¬ 
sumed and has paid the balance of said mortgage by (plac¬ 
ing a new trust on said property of Forty Five Hundred 
Dollars ($4500). 

15. The said Mary Louisa McQuade left no known assets 
and no administration proceedings were ever taken out on 
her estate. 

Conclusions of Law 

i 

1. There was no agreement by and between plaintiff and 
defendant that defendant individually would assunje or 
pay the claim of plaintiff against the said Mary Louisa 
McQuade. 

18 2. At the time of the conveyance bv the said ^larv 

* * j * 

Louisa McQuade to defendant of her right, titlc^, and 
interest in and to said property, defendant, through his at¬ 
torney, recognized that if plaintiff had a valid and! sub¬ 
sisting jadgment which constituted a lien on the interest of 
the said Mary Louisa McQuade in said property tliajt the 
same would be paid but plaintiff did not have such judg¬ 
ment lien. 

3. All of the parties hereto acted in good faith; and all 
of the correspondence between plaintiff and defendant’s 
attorney, the said Victor 1. Cook, was predicated upon the 
fact that plaintiff had a valid and subsisting judgment lien 

i 

i 

i 



16 


FIDELITY AND DEPOSIT CO. VS. MCQUADE. 


against the said Mary Louisa McQuade's interest in said 
property; and both plaintiff and defendant were laboring 
under the mutual misconception and misunderstanding as 
to the existence of a judgment lien against the said Mary 
Louisa McQuade’s interest in said property. 

4. Plaintiff was not caused to refrain from taking any 
action which it might have taken to enforce its claim 
against the said Mary Louisa McQuade by virtue of any 
action or conduct on behalf of the defendant. 

5. The said conveyance from Mary Louisa McQuade to 
defendant was for a valuable consideration and not in 
fraud of any of plaintiff’s rights. 

6. Plaintiff is not entitled to the relief sought in the orig¬ 
inal complaint or the amendment thereto and it will be 
dismissed. 

ALFRED A. WHEAT 
Chief Justice . 

Seen: 

GARDINER, EARNEST & GARDINER, 

By JAMES M EARNEST 
Attorneys for Defendant. 

19 Final Judgment 

Filed June 27 1940 

# # * 

This cause came on to be heard at this term; wherefore 
upon consideration thereof, it is by the Court this 27th day 
of June, 1940, 

ADJUDGED and ORDERED that the complaint and 
amendment thereto of plaintiff filed herein be, and the same 
hereby is dismissed with prejudice. 

ALFRED A. WHEAT 
Chief Justice 

From the foregoing order the plaintiff notes an appeal 
to the United States Court of Appeals for the District of 
Columbia 

LOWRY N. COE 
Attorney for Plaintiff 
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20 Notice of Appeal | 

Filed July S 1940 j 

# * * 

Notice is hereby given this 8th day of July, 1940, tjhat 
the plaintiff, Fidelity and Deposit Company of Maryland 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 27th dav of June, 1940 in favor of the jde- 
fendant, Vincent L. McQuade against said Fidelity #nd 
Deposit Company of Maryland dismissing plaintiffs com¬ 
plaint 

LOWRY N. COE 
Attorney for Plaintiff 

_ 

Memorandum 

JULY 9 - 1940. 

Cost Bond ($250.00) on Appeal—filed. 

21 Statement of Points 

Filed July 25 1940 j 

i 

• # # 

Comes now Fidelity & Deposit Company of Maryland!, a 
corporation, appellant herein, and states as the points 
upon which it intends to rely on the appeal herein, the f!ol- 
lowing: I 

1. That the Court erred in finding for the defendant, j 

2. That certain of the facts found by the Court are cc|n- 
trarv to the evidence. 

3. The Court erred in its conclusions of law. 

4. The agreement of the defendant to sell the real estalte 
and pay the plaintiff out of the interest of Mary Louibsa 
McQuade was based on a mutual misunderstanding of la^v, 
that is the legal effect of the Probate Court judgment, a}id 
therefore was not such a mistake as to avoid the agreement 
between the parties. 

5. The Court erred in relieving the defendant of his obli¬ 
gation and while so relieving him permitting him to ketep 
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the benefits to him of said agreement, namely, the convey¬ 
ance of the real estate of plaintiff’s judgment debtor, with¬ 
out consideration. 

6. The Court erred in holding that the conveyance of 
Mary Louisa McQuade’s one-half interest in the real estate 
was made for a valuable consideration as against plaintiff, 
a judgment creditor, where the only testimony of the defen¬ 
dant was to the effect that he paid interest and taxes on the 
property, but did not testify or offer evidence as to the 
amount so paid nor the periods for which he claimed to 
have made such payments, nor did he offer evidence as to 
whether or not the income from the property received by 
him was less than or exceeded the amount of any such pay¬ 
ments. 

7. That even if the defendant had paid certain in- 
22 terest and taxes sometime prior to conveyance of 
said interest he at most would be a creditor, and no’ 
consideration having passed for the conveyance at the time 
of the deeding over of said property to the defendant, said 
conveyance was void as to the plaintiff, a judgment creditor. 

8. The action of the defendant by his correspondence 
with plaintiff over a period of approximately ten years in 
leading the plaintiff to believe that it would be paid out 
of the interest of Mary Louisa McQuade when the property 
was sold lulled the plaintiff into inactivity and a sense of 
security so that it failed to take action which it could and 
would have taken to realize on its judgment against said 
property. 

9. The plaintiff did have a valid judgment against Mary 
Louisa McQuade. 

10. The Court erred in not decreeing a sale of said real 
estate and payment of the plaintiff out of the interest of 
Mary Louisa McQuade. 

11. The decision of the Court permits the defendant to 
be unjustly enriched at the expense of the plaintiff. 

12. The Probate Court judgment did constitute a lien 
against the real estate. 

COE & RICHARDS 

By LOWRY X. COE 

Attorneys for Appellant 
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Memorandum 

JULY 25 - 1940. 

Time to docket action and file transcript of record in 
Appellate Court extended to and including October 1, 1940. 

Time to file designation of additional portions of record, 
&c. by defendant, extended to and including September 3, 
1940.* 


23 Endorsed: Filed Sep 27 1940 

Narrative Transcript of Testimony 
# * # 

The first witness, Melvin J. Marques, testified in s 
stance as follows: That his occupation is Deputy Register 
of Wills of this Court, that he produced certain records 
of the Probate Court pursuant to a subpoena, consisting 
of the file of administration of the estate of Francis Joseph 
McQuade, deceased, together with the original special un¬ 
dertaking that was filed by Mary Louisa McQuade, exejcu- 
trix under the will. Thereupon there was offered in evi¬ 
dence the original bond dated the 19th day of Februajry, 
1925, executed bv the execut rix. Marv Louisa McQuade,'as 
principal and Hie Fidelity & Deposit Company of Maryland 
as snretv, conditioned as follows: “that the said Miirv 
Louisa McQuade should pay all the debts of and just claijms 
against the testator and all damages which should be jre- 
eovered against her as executrix, and all legacies )be- 
queathed by the will,” and the entire file in said admiiiis- 
t ration proceedings, No. 32,(547, in the Supreme Court j of 
the District of Columbia. Included in the file offered jin 
evidence was the petition of Annie Schubert alleging that 
the deceased. Francis Joseph McQuade, was indebted | to 
said petitioner by virtue of a judgment of the Municipal 
Court of the District of Columbia for the sum of $(560|00 
with interest thereon from April 1, 1915 and costs, which 
judgment was unpaid and asking judgment against tjhe 
principal and surety on said bond: the answer of the Re¬ 
spondent, Fidelity i: Deposit Company of Maryland deny¬ 
ing the allegations of the petition and denying the juris¬ 
diction of the Probate Court to enter a summary ju4g- 
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24 ment in said proceedings, and rule to show cause; 

and the following judgment and decree entered in 
said Probate proceedings after hearing on said petition 
and rule: 


Upon consideration of the petition of Annie Schubert 
filed herein on the 19th day of October, 1925, the rules is¬ 
sued thereon, the answer of the Fidelity & Deposit Com¬ 
pany of Maryland, and having been argued and submitted 
by counsel for the petitioner and it appearing to the Court 
that the respondent, Mary Louisa McQuade, individually 
and as executrix of the Estate of Francis Joseph McQuade 
was duly served with a copy of said rule on the 23rd day 
of October, 1925, and has not appeared nor answered the 
same, it is by the Court this 30th day of October, 1925; 

Adjudged, Ordered, and Decreed as follows: 


1. That the respondent, Mary Louisa McQuade, individ¬ 
ually and as executrix of the estate of Francis Joseph Mc¬ 
Quade, deceased, and the Fidelity & Deposit Company of 
Maryland pay to the petitioner, Annie Schubert, or to her 
counsel of record the judgment in said petition referred 
to and described, together with interest and costs thereon, 
provided, however, that the liability of the said Fidelity & 
Deposit Company of Maryland under this decree shall not 
exceed the sum of $800.00, said amount being the maximum 
of its liability under its undertaking filed herein; and pro¬ 
vided further that the petitioner shall have execution on 
this decree as at law. 


BY THE COURT 
WALTER I. McCOY 

Justice 


The record further contained the following praecipe filed 
December 9, 1925, in said cause: 

The Clerk will please enter the decree of October 30, 
1925, in the above entitled cause satisfied insofar as the 
Fidelity & Deposit Company of Maryland is concerned. 

TAYLOR, HAGARTY & MOOERS 

By EDWIN A. MOOERS 

Attorneys for Annie Schubert 
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and the following- assignment filed therein December 9, 
1925: 

Assignment 

Know all men by these presents, That I, Annie Schjubert, 
for and in consideration of the sum of Eight Hundred 
($800.00) Dollars to me in hand paid by the Fidelity & 
Deposit Company of Maryland, Incorporated, the receipt 
whereof is hereby acknowledged, have made over, trans¬ 
ferred and assigned and do by these presents make j over, 
transfer and assign unto the said Fidelity & De- 
25 posit Company of Maryland, Incorporated, my jright, 
title and interest in the sum of Eight Hundred 
($800.00) Dollars in and under the decree passed ih the 
above entitled cause on the 30th day of October, 192p, re¬ 
serving unto myself, however, all and singular the tights 
conferred upon and vested in me by said decree in sjo far 
as the same directs and requires payment to me in (^xcess 
of the sum of Eight Hundred ($800.00) Dollars. 

Witness my hand and seal this at the City of Washing¬ 
ton, District of Columbia this 2nd day of December, |1925. 

ANNIE SCHUBERT (Seal) j 

Witness: 

DOROTHY GOSIN 

(Notarial acknowledgement) 

All of the foregoing were duly received in evidenc'd 

Witness further testified that lie had examined thej rec¬ 
ords of the Probate Court to determine whether of not 
there was any administration of the estate of Mary Ljmisa 
McQuade and had found no record of any such adminis¬ 
tration: that the executrix under the will, Mary Louisa Mc¬ 
Quade, was the aunt of the defendant, Vincent L. McQuade. 

The next witness was Oliver W. Littleton. He testified 
on direct examination as follows: That his occupation is 
manager and attornev-in-chief of the Salvage Department 
of the Fidelity & Deposit Company of Maryland; thaf the 
purpose of the Salvage Department is to recoup losses j paid 
by the said company under various forms of bonds ;| that 
the matter of a case involving Ihe payment of a loss iiji the 
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estate of Francis Joseph McQuade, Mary Louisa McQuade, 
executrix, came to his attention and was handled under his 
direction. "Witness thereupon identified a paper produced 
as an application signed by Mary Louisa McQuade at the 
time she applied to the said company for the bond and 


likewise identified a certain cancelled check in the sum of 


$800 given in payment of the loss under the bond. The 
“application for bond” stated that Mary Louisa McQuade 
was the owner of one-half interest in real estate valued at 


$3,000. By said application the said Mary Louisa 
26 McQuade agreed to indemnify the plaintiff against 
“all loss, liability, costs, damages, attorneys fees, 
and expenses whatever which the plaintiff might sustain 
or incur by reason of executing said bond, in making any 
investigation on account thereof or in prosecuting or de¬ 
fending any action which might be brought in connection 
therewith.” Said application and check were received in 
evidence. Thereupon counsel for the defendant inquired 
as to the purpose of the application for bond to which 
counsel for plaintiff replied that the same was offered in 
evidence to show that Mary Louisa McQuade represented 
that she was the owner of the real estate involved and that 


the plaintiff had knowledge when the bond was written 
that she owned the real estate on which the plaintiff’s claim 
in this case was based. Counsel for the defendant thereupon 
conceded that she was the owner of a one-half interest in 


the property at the time the application was made for the 
bond. Witness further testified that it first came to the 


knowledge of the Fidelity & Deposit Company that Mrs. 
McQuade had an interest in the real estate on C Street at 
the time the application was made and that at that time 
the investigation showed that she still had the interest in 
the property; that the witness understood at the time that 
the property had cost some $8,000, subject to a deed of 
trust on which there was some $4,500 still due, still ap¬ 
proximately the same value they paid for it. Thereupon 
the following occurred: 

“Q. After this loss was paid, Mr. Littleton, what was 
done by you with respect to this particular property with a 
view to getting reimbursed for the loss paid? A. We for- 
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warded it to our Washington attorneys who were repre¬ 
senting us at the time.” 

Witness further testified that witness was at the head 
office in Baltimore, that the plaintiff also had peoplje in 
Baltimore contacting their Washington counsel for Mrs. 

**■ * # a # I 

McQuade; that this was all done with the idea in mind of 
trying to get her to dispose of the property ojr to 
27 have it refinanced in a particular effort to liaise 
money to take care of plaintiff’s judgment. Tljere- 
upon the following occurred: 

“By Mr. Coe: j 

Q. Did you communicate with Mrs. McQuade in connec¬ 
tion with the property ? 

Mr. Earnest: We object to that, if your Honor plejase. 
Any conversation he had with the deceased party w 
not be admissible. 

Mr. Coe. If your Honor pleases, a very large latitude in 
a case of this sort is allowed where real property is Con¬ 
veyed. 

The Court: I think it is admissible if the issue is laches. 

Mr. Coe. Then I am asking you this question for that 
reason. 

Mr. Earnest: We have already conceded the value olj the 
property and that she still owned it at the time that tjhey 
paid the loss. 

The Court: That title is conceded. 

Mr. Coe: Did you make an effort to have a deed of t{*ust 
signed to get a conveyance of her interest in the property 
prior to your negotiations with the defendant, Mr. Vincent 
McQuade? 

The Witness: Several times. 

By Mr. Coe: 

j 

Q. And what was the result of your efforts with resjbect 
to Mrs. McQuade; had you personal contact with her? A. 
We had most of our contacts there through Mrs. McQuade’s 
attorneys; she had attorneys. 

Q. Do you remember what that was? A. I do not recall. I 
could look at the file to refresh my recollection. 

Q. I do not think it is material. Thereafter, how did £\lr. 
Vincent McQuade first get into the picture? 

i 

i 

i 
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Mr. Earnest: If he knows. 

28 Mr. Coe: If vou know. 

The Witness: I can only testify from the record 
because I did not hold that office then. 

Bv Mr. Coe: 

* 

Q. Did not contact Mr. Vincent L. McQuade personally? 
Mr. Earnest: 1 object to that. 

Bv Mr. Coe: 

* 

Q. Did somebody from your department, under your di¬ 
rection, contact him ? A. They did. 

Q. Did you send them to him? A. I don’t recall that. 

Q. Was it under your direction ? A. There were men 
from my office who were working there under my super¬ 
vision; these gentlemen were the ones that handled the 
negotiations. 

The Court: Who was the Washington lawyer? 

Mr. Coe: Mr. Calvert; George II. Calvert. I have 
talked with him. 

By M r. Coe: 

Q. Now, Mr. Littleton, when did you personally first 
thereafter get into this matter? A. At the time Mr. Cook 
came to our office. 

Q. Just tell us what happened, when that was, and just 
what the circumstances were at that time? A. That was in 
1928; we had been after Mr. Vincent McQuade and after 
Washington counsel to do something about it to get this 
deed of trust executed. 

Mr. Earnest: I object to that now. 

The Court: You had been asked to try to help your in¬ 
terest along. 

The Witness: Mr. Cook then came to our office; 

29 Mr. Cook is representing Mi-. Vincent McQuade. 

Mr. Earnest: I move to strike out his testimony 

because it is still hearsav. 

% 

Mr. C oe: He was the head of that department and all 
the men were acting under his direction. 

Mr. Earnest: 1 object to his conclusions because he is 
not the one who handled that. 
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Mr. Coe: He may not have had personal contact, hut it 
"was all done under his direct supervision and therefore any 
conversation with Mr. Cook, which he might have kjtiown 
about to report to the other men, is perfectly admissible. 

The Court: I will admit it; we will hear the details of 
the conversation as a result of what he did. You had no 
contact with Mr. Cook, is that it? 

The Witness: With Mr. Cook? 

Mr. Coe: Mr. Cook was representing Mr. McQuade; 
will you tell us just exactly what happened when Mr. Cook 
contacted you ? 

Mr. Earnest: Could you lay a date as to that? 

The Witness: He said 1928. 

Mr. Earnest: I mean closer than that. 

Mr. Coe: Do you know the month he came in, Mr. Little¬ 
ton? 

The Witness: June, I think. 

The Court: June of what year? 

The Witness: 1928. 

| 

By Mr. Coe: I 

Q. Will you tell us in substance what took place? Aj. Mr. 
Cook was familiar with the situation; apparently itj had 
been explained to him. 

Mr. Earnest: I object to that. Just tell us what he said 
and what you said. 

The Court: Yes, you will have to confine yourself to 
that. 

The Witness: Mr. Cook was interested— 

30 Mr. Earnest (interposing): I object to that ;j just 
state what lie said. 

Mr. Coe: Just a minute. You cannot tell the witness 
what to say. If you have any objection you can address 
that to the Court. 

The Court: I suppose it is conceded that Mr. Cook|was 
the attorney for the defendant? 

Mr. Earnest: 1 concede that there was no question 
about it. 

The Court: Tell us the conversation with Mr. Qook 
about this property. 

The Witness: I would have to give it in substance. I 

The Court: In 1928, June of 1928.” 
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Witness further testified that the substance of the con¬ 
versation in June of 1928 between him and Mr. Cook was 
what could be done to work out the situation with the least 
inconvenience to Mr. Vincent McQuade and to get him to 
try to do something on it; that Mr. Vincent McQuade had 
had to make certain advances in connection with the prop¬ 
erty. He wanted to bring the payments on it up-to-date, 
that is the interest, and he wanted to work out a situation 
wherein he could save his investment as well as his own 
half interest in it, and Mr. Cook wanted to discuss those 
ways and means of preserving that and at the same time 
taking care of the plaintiff’s claim. That after going over 
the situation Mr. Cook suggested that Vincent McQuade 
wanted to take the title to the property from Mary Louisa 
McQuade. If they could get her to sign over the title to the 
property they would be able to rent it and thus derive some 
income to take care of these expenses and interest and 
taxes, etc. That when Mr. McQuade would make a real 
effort to dispose of the property and when the property, 
under that arrangement, was disposed of the plaintiff’s 
judgment would be taken care of. That in that first con¬ 
versation with Mr. Cook plaintiff was a little dub- 
31 ious as to whether they should consent to that trans¬ 
fer; that in that conversation plaintiff had not defi- 
nitelv concluded that thev would consent to the transfer of 

i •> 

title to Mr. McQuade and rely on Mr. McQuade’s being able 
to work the situation out for them. Then in a subsequent 
telephone conversation with Mr. Cook a few days later 
plaintiff agreed to that. That plaintiff not only agreed to 
that but told Mr. Cook that plaintiff would do everything 
it could to help the situation along and that plaintiff would 
furnish Mr. Cook with a copy of the deed of trust that 
was on the property from which he could get a description 
of the property; then Mr. Cook drew up the conveyance 
after it was executed to turn it over to plaintiff’s office in 
Baltimore. It went to plaintiff’s office in Washington 
where they had the conveyance recorded; that was the 
conveyance from Mary Louisa McQuade to Vincent Mc¬ 
Quade of her half interest in the property. That Mr. 
Cook told the plaintiff at that time that Mr. McQuade would 
then attempt to dispose of the property and that as soon as 
it was disposed of he would take care of plaintiff’s judg- 
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i 

ment. That in his opinion it was far more preferable to 
work it out than to attempt to carry it along in the same 
condition at that time; that he would try to clear the situa¬ 
tion up. That witness very probably told Mr. Cook about 
a judgment lien or judgment of the Probate Court and told 
him that the judgment was a lien. Plaintiff prior to:that 
time consulted with Washington Counsel. Witness! fur¬ 
ther testified that he had a subsequent telephone conversa¬ 
tion with Mr. Cook a few days after the other conversation, 
the substance of which was that plaintiff would conseht to 
the conveyance from Mary Louisa McQuade to Vincent] Mc- 
Quade and rely upon Vincent McQuade through Mr. Cook 
to see that plaintiff would be taken care of at the tinxh the 
property was sold. Thereupon certain letters and]cor¬ 
respondence were identified by the witness as correspond¬ 
ence belonging to the plaintiff which passed between the 
plaintiff and the said Cook, attorney for the djffen- 
32 dant, which were received in evidence and wjhicli 
read as follows: 

i 

June 26, 19j28 

Mr. Victor I. Cook 
Central Savings Bank Bldg. 

Baltimore, Maryland 

Re: Cl. #64548—Bd. #3249079 

ii ii I 

Mary Louisa McQuade 
Dear Mr. Cook: 

In accordance with my promise, you will find attached 
hereto photostatic copy of deed from Ernest E. Hoffilian, 
et ux to Vincent L. McQuade and Mary L. McQuade blso 
copy of deed of trust from Vincent L. McQuade and i\{ary 
L. McQuade to Bergmann and Emmerich, trustees. 

Yours verv trulv, 

(). W. Littleton j 
Manager and Attorney 


i 
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July 30, 1928. 

Fidelity & Deposit Co., 

Charles & Lexington Sts., 

City. 

Att: Mr. Littleton 
Gentlemen: 

Enclosed herewith please find check to the order of Mr. 
Rosenkrans for $.80, and thank you for your efforts in this 
matter. 

Very truly yours, 

HEUISLER, COOK & COOK 
By VICTOR I. COOK 


June 12, 1929 

Messrs. Heuisler, Cook & Cook 
Attorneys at Law 
22 Central Savings Bank Building 
Baltimore, Maryland 

Re: Claim #64548—Bond #3249079 
Mary Louisa McQuade 

Gentlemen: 

Wish you would kindly advise us how your client, Vincent 
L. McQuade is making out with the Washington property. 

Anv information vou mav be able to furnish us at this 
time on this matter will be much appreciated. 

Verv truly vours, 

E. F. Barker. 


33 June 13, 1929 

Mr. E. F. Barker, 

Fidelity & Deposit Co., 

Salvage Dept., 

Baltimore, Md. 

Re: Your Claim #64548—Bond #3249079 
Mary Louise McQuade. 

Dear Sir: 

We wish to advise that our client has been unable to 
effect any sale of the Washington property, and that he 
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has been compelled to make arrangements for instalment 
payments of taxes, which were in arrears. 

He is to let me have a memorandum of the present 
amount due, and we are then going to oust Mrs. McQjiade 
from the house, and if unable to sell the same, rent if for 
enough to carry the expenses and the payments due tb the 
Building Association, hoping to dispose of it, as soop as 
the market in Washington improves. 

Verv trulv vours, 

HEUISLER, COOK & COOK j 
Bv VICTOR 1 COOK 

i 

Each of the following letters passed between the plain¬ 
tiff and defendant as indicated, each being under caption 
and substance as follows: Re bond #3249079—Claim 
#64548, Mary Louisa McQuade. Names of addressees, 
salutation and caption omitted. 

F. & D. to Cook 

December 18, 19$9 

As we have had no advice touching this matter since your 
letter of June 13, we will very much appreciate at this rime 
anything you may have learned touching the handling of 
the McQuade property. 

1 

i 

— 

F & D to Cook j 

June 20, 19ijo 

Wish you would kindly inform us as to what progress 
you have been able to make in handling Mrs. McQuade jand 
the property in which she has been living. 

_ 

i 

F & D to Cook | 

December 16, 192K) 

-It seems from our tile that we have not received anyi in¬ 
formation as to progress in this case since your lettef of 
June 13, 1929. 


i 
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We will very much appreciate at this time having 
34 your advice as to such results as you have been able 
to work out with your plan. 


Cook to F & D 

December 20, 1930 

Relying to your letter, would advise that Mr. McQuade 
has been paying back taxes upon this property, and I am 
having the matter checked up in Washington at present to 
ascertain whether he has settled all of them. 

It is our intention during the coming year to dispose of 
this property, if possible. 


F & D to Cook 

June 9, 1931 

In yours of December 20th, 1930, it was suggested that 
you hoped to dispose of the property held in this case and 
we write to inquire if you have as yet been able to do so. 
Kindlv advise us fullv and oblige. 


Cook to F & D 

June 11, 1931 

Replying to yours of the 9th instant, relative to the Mc¬ 
Quade property in Washington, would advise that condi¬ 
tions in Washington on the sale of real estate, are the same 
as in Baltimore, and we have been unable to move the same. 


F & D to Cook 

December 28, 1931 

This is to inquire if any new developments have taken 
place since your letter of June 11th. 

Any new information you have to impart will be very 
much appreciated. 
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Cook to F & D 

December 29, ll931 

Replying to yours of the 28th, would advis^ that 
35 there have been no developments since June, jas all 
of Mr. McQuade’s efforts to sell the property! have 
been fruitless. 


Cook to F & D 


January 3, lf)32 

Mr. McQuade has yet had no success in selling the prop¬ 
erty in Washington, but he now has a woman interested, 
whose store property is supposed to be taken by thejGov- 
ermnent, and as soon as some definite information ijs se¬ 
cured from the Government, as to when her property will 
be taken, we will be able to do business. 


i 

i 


F & D to Cook 

July 22, 1!}32 

I 

We would appreciate your advising us whether the pros¬ 
pects for selling the property in Washington have in! any 
manner improved since your correspondence of lastj De¬ 
cember. 


Cook to F & D 

August 12, 19f32 

We did not answer yours of the 22nd ultimo, pending our 
efforts to get in touch with Mr. Vincent McQuade, so jthat 
we could give you the latest report in this matter. 

We have just seen Mr. McQuade, and he advises thajt he 
has been utterly unable to secure any offer for the purchase 
of this property, despite the fact that he has been! en¬ 
deavoring to do so, as the payment of taxes and interest on 
the property is becoming onerous. 

Apparently conditions in Washington, as to the sal(i of 
property, of this character, are practically the sam^ as 
they are in Baltimore. 

I 

i 

I 
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F & D to Cook 

December 30, 1932 

We would appreciate your advising us whether Mr. Mc- 
Quade lias met with any success in selling the property in 
Washington since your correspondence of last August. 


F & D to Cook 

March 21, 1933 

36 We would appreciate your advising us whether the 
Government has as yet decided to take the party’s 
property, which party is interested in McQuade’s property. 


Cook to F & D 

March 24, 1933 

Replying to yours of the 21st, we would advise that 
there have been no further developments in Washington, 
in the matter of the McQuade property. 

We are following the matter up as closely as possible, 
and will keep you advised of any developments. 


F & D to Cook 

August 8, 1933 

We would appreciate your advising us whether there 
have been any further developments of interest in this 
matter since your correspondence of last March. 


Cook to F & D 

August 9, 1933 

Replying to yours of August 8th, would advise that there 
has been no further development in the McQuade matter. 

We are, however, having the value of this property 
checked by another Real Estate broker in Washington, who, 
in a conversation with my client, told him that he be¬ 
lieved this property could be moved. 
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The purchaser, who was a prospect, after his property 
has been taken and settled for by the Government,! still 
remains merely a prospect, as the Government lias not yet 
settled for his property. 


F & D to Cook 

November 23, 1933 

i 

We wouid appreciate your advising- us whether there 
have been any further developments of interest in jthis 
matter since your correspondence of August 9th. Thank¬ 
ing you, we remain 


F & D to Cook 

March 1, 1934 

1 

37 We would appreciate your advising us as to!the 
developments of interest in this matter since your 
correspondence of last August. 


Cook to F & D 

March 15, 19$4 

Replying to yours of March 1st, I do not know whether I 
advised you that the Aunt, who had been occupying ,the 
house, has died. 

Mr. McQuade has finally secured possession of the prop¬ 
erty, and is attempting to have the same placed in a condi¬ 
tion, in which it can be rented. Of course, he is desirous of 
selling, but the real estate market in Washington is prac¬ 
tically the same as in Baltimore, and sales are impossible. 


Memorandum on bottom of letter: 

4/30/34 

Mr. Cook advises impossible to secure H. 0. L. C. inasmuch 
as McQuade does not occupy premises. 

HENRY W. MEUBER, JR. 
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F & D to Cook 

September 1, 1934 

We would appreciate your advising us whether Mr. Mc- 
Quade has been able to either obtain a loan or sell the 
property involved in this matter. 


Cook to F & D 

September 11th, 1934 

Replying to yours of the 1st, would advise that Mr. 
McQuade has fixed up the property, but as yet has been 
unable to secure any tenant. 

It is apparently as hard to sell property in Washington, 
as it is in Baltimore, and he has had no nibbles even for 
the purchase. 


F & D to Cook 

March 4, 1935 

I would appreciate your advising me whether any fur¬ 
ther efforts have been made to sell the property in Wash¬ 
ington. Thanking you, T remain 


38 Cook to F & D 

March G, 1935 

Replying to yours of the 4th, would advise that no pres¬ 
ent efforts are being made to sell the property. 


F & D to Cook 

August 28, 1935 

I would appreciate your advising me whether any ar¬ 
rangements have been made to dispose of the property. 
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F & D to Cook | 

October 25th, 1935 

I would appreciate your advising me whether there have 
been any developments of interest in connection with! the 
above matter since your correspondence of last March. 

F & 1) to Cook j 

December 2nd, 1.9.jl5 

I 

We would appreciate your advising us as to develop¬ 
ments of interest, if any, in this matter, since your corre¬ 
spondence of last March. 

_ ! 

F & D to Cook 

January 27, 19^6 

May we have a report from you regarding the effort^ to 
sell the property in the above captioned matter. 

I 

- I 

I 

Cook to F & D 

January 28, 193|6 

T wish to advise that the Washington property has h°t 
been sold. 

— 

I 

F & D to Cook 

June 9, 1930 

I would appreciate your advising me whether any fjur- 
tlier efforts have been made to sell the Washington 
39 property in the above captioned matter. Thanking 
vou, I remain 

* i 

i 

— 

F & D to Cook 

October 6th, 1936 

I would appreciate your advising me whether any ar¬ 
rangements are being made for the sale of the Washington 
property in the above captioned matter. 
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F & D to Cook 

November 9tli, 1936 

I am very much interested in ascertaining whether the 
Washington property has as yet been sold. 


Cook to F & D 

December 3, 1936 

1 find that I did not advise you that the Washington 
property in the above matter has not been sold. Flease 
pardon neglect. 


F & D to Cook 

May 23, 1937 

I understand that real property is somewhat at a pre- 
ium in Washington and I am accordingly wondering 
whether there is any possibility of an early sale of the 
property held in this case, or if not, is it being rented and 
may any part of the rent be paid to us. 

Thanking vou for vour attention, I remain. 

•> * 7 


F & D to Cook 

October 4, 1937 

I regret to note that you have not replied to my letter 
of May 23rd in the above captioned matter. Will you 
kindly let me have a reply by early mail. 


F & D to Cook 

December 22, 1937 

It has been over a year since I received a report from 
you in this matter and would accordingly appreciate 
40 your early reply. 
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F & D to Cook 

February 7, 1^38 

I would appreciate it very much if you would furnish me 
with a report supplementing your letter of December 3rd, 
1936. 

_ 

“ i 

i 

F & D to Cook 

March 16, 19il8 

Not having heard from you since December 1936, J am 
again taking this opporunity to ask that you let me have 
an early report. 

Thanking you, I remain 

F & D to Cook 

March 21, 19138 

This will serve to confirm telephone conversation Which 
we had with you Thursday, March 17th, regarding! the 
above matter. 

The Fidelity & Deposit Company executed an $S(j)0.00 
penalty Special Administratrix Bond for Mary Louisaj Mc- 
Quade, as administratrix of the estate of Francis Jos.i Mc¬ 
Quade, this bond being dated March 19, 1925. Shortly 
after the execution of the bond one Annie Schubert recov¬ 
ered a judgment against the estate and duly notified! our 
Company of this claim. By order of the Supreme Court 
of the District of Columbia, it was ordered that the admin¬ 
istratrix pay this judgment. The Fidelity & Deposit Com¬ 
pany of Maryland duly paid this judgment and by reason 
of the nature of its contract consequently had judgment 
over against Mrs. McQuade. This was under administra¬ 
tion account ir32647. 

At the time of this payment Mrs. McQuade was bMf 
owner of the property known as 217 C Street, N. E., Wash¬ 
ington, D. C., the other joint owner being Vincent jMc- 
Quade, a nephew of the administratrix. 

For sometime after that efforts were made to put: the 
property in shape and either rent or dispose of it in ofder 
that the interest of all parties may be adjusted. It jwas 
not until the summer of 192S that this was made possible. 


i 

i 
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At that time a deed was executed by Mary Louisa McQuade 
to Vincent McQuade, whereby the entire title to the afore¬ 
said property was vested in Vincent McQuade, subject, 
however, to the lien of our judgment. This was done in 
order that Mr. McQuade would be able to dispose of the 
property expediently for his benefit and for the 
41 payment of our judgment. The deed was duly re¬ 
corded in the records in Washington, D. C. by Mr. 
Rosenkrans of our Washington office who is at present 
Vice President in charge there. Since the execution and 
recording of this deed, as your records will show, we have 
on numerous occasions addressed you regarding the ability 
of Mr. McQuade to either sell the property and discharge 
the trust or rent it and pay from rental whatever amounts 
possible over and above the expenses in liquidation of the 
judgment. 

We trust that this information will enable you to com¬ 
plete your records and we are advancing our file, pending 
receipt of your further advices. 


Cook to F & D 

April 19th, 1938 

I forwarded your letter of March 21st to Mr. Jesse L. 
Heiskell of Washington, who had advised Mr. McQuade 
that there was no- judgment against the property on C 
Street, and I am enclosing herewith copy of letter which he 
forwarded to me from Edgar M. Mayne of the Real Estate 
and Columbia Title Insurance Company of Washington. 
Letter of Real Estate and Columbia Title Insurance Com¬ 
pany enclosed in the foregoing letter of Victor I. Cook to 
the Fidelity and Deposit Company: 

April 14, 193S 

Mr. Jesse L. Heiskell 
1115 Eye Street, X. W., 

Washington, D. C. 

Dear Sir: 

In reference to the matter as to the lien of a decree ob¬ 
tained in Administration Cause Xo. 32647 against Marv 
Louise McQuade, Administratrix of the estate of Francis 
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Joseph McQuade on Lot “X” in Square 757, formerly 
owned by said Mary Louise McQuade, I beg* to advise you 
that I am of the opinion that said decree was not a lien j on 
said property. In further reference to said decree, I lj)eg 
to advise you that the same was obtained October 30, 1925, 
and according- to the record expired by limitation on Oc¬ 
tober 30, 1937, and for that reason is no longer a lien.! 

I am returning to you herewith the two letters left wjitli 
me. 

Verv trulv vours, 

* ‘ I 

EDGAR M. MAYNE, 

Vice President. 

Thereupon the following took place: 

42 “Mr. Coe: This is our position: This corre¬ 
spondence went back and forth and they were at jail 
times agreeable to pay it until they secured the opinion |of 
the Real Estate and Title man in 1938 who was of the opin¬ 
ion that there was no lien. Then they refused to pay 
and then we brought our suit. In my opinion, whethjer 
there was a lien or not has no bearing because they agrejed 
to sell the property which belonged to her and we had a 
right to hold it. 

The Court: That will come in the final argument. 

Mr. Coe: But I offer this to show the reason for not 
living up— 

The Court: (interposing) This was a part of the coir- 
respondence. 

Mr. Earnest: It is a part of the correspondence. 

The Court: This correspondence was going on. The 
tendency of that is to review not in so far as that was— j 

Mr. Coe (interposing): T want to state to your Honor 
that the last letter was predicated upon securing an opin¬ 
ion from a "Washington real estate man who in turn went 
to the title company, and his opinion conveyed to Mr. Cook 
that the judgment of the Probate Court was not a lictn 
against the real estate and then they said they would nqt 
pay.” 

Witness further testified that no part of the loss amount¬ 
ing to $800. had been repaid to the Fidelity & Deposit Com¬ 
pany and up to the time of the conveyance from Marjv 
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Louisa McQuade it was certainly the intention of the Fidel¬ 
ity & Deposit Company to hold the property under its 
judgment. 

Cross-Examination 

“Bv Mr. Earnest: 

% 

Q. What judgment? A. The judgment of the Probate 
Court wherein Mary Louisa McQuade had been or- 
43 dered and directed by the Court to pay the claim of 
Anne Schubert. I will correct that. It was the judg¬ 
ment of the Municipal Court and not of the Probate pro¬ 
ceeding. 

Mr. Earnest: What is your testimony? 

The Court: In the Municipal Court. 

Mr. Coe: I did not hear what the testimony was. 

The Witness: The Schubert judgment. 

The Court: The judgment against Mrs. Schubert? 

The Witness: Mrs. McQuade. 

Mr. Earnest: The judgment she had been rendered in 
Municipal Court? 

The Court: Was that judgment in the Probate Court 
directing you to pay? 

Mr. Coe: There was a petition and rule issued. 

The Court: Petition and rule issued? 

Mr. Coe: Probate Court rendered a judgment directing 
the Fidelity Company and the principal on the bond to 
pay this claim or pay this lady. It is the judgment of the 
Probate Court that is in the record. 

The Court: It does not make any difference. Was it 
the judgment in this proceeding that was assigned to the 
plaintiff? 

The Witness: It was. 

By Mr. Earnest: 

Q. And when you had your conversation with Mr. Cook, 
and you stated that you had a judgment, you referred to the 
Municipal Court judgment, that is right, is it not? A. 
Were you referring to the judgment that was involved in 
the Probate proceeding? I am not a Washington lawyer 
and I have not got a copy of a record as to the judgment. 
In all of our conversations with Mr. Cook and all of his con- 
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versations with us, we were referring to the judgment) that 
was involved in the Probate proceeding. 

Mr. Earnest: That is what I said; the judgment which 
has been entered in the Municipal Court. 

44 Mr. Coe: lie didn’t say that. I object to that. 

Mr. Earnest: This is cross-examination. 

Mr. Coe: I submit that— 

Tlie Court (interposing): Let us try to get at the merits 
of it. The so-called judgment, as I understand it, wihicli 
was assigned to the plaintiff was in the Probate Court? 

Mr. Coe: That is correct. 

The Court: There seems to be some confusion about! the 
judgment in the Municipal Court. What we are concerned 
with here now* is whether what the plaintiff is asking) for 
is among other things a direction of this property t<j) be 
sold in the amount paid to cover the judgment which!has 
been defaulted. That is what we are trying out, isn’t) it? 

The Witness: I referred to the judgment that wa4 in¬ 
volved in the Probate proceeding. 

Bv Mr. Earnest: 


Q. What judgment is there, sir, in the Probate proceed¬ 
ing ? 

Mr. Coe: I object to that because the record speaksjfor 
itself. 

Mr. Earnest: IT * says he stated that he believed that: he 
had a judgment. I would just like to find out and I think I 
have a right to find out what judgment he is talking abbut. 

Will you explain to the Court what judgment tlierb is 
involved in the Probate Court? \ 

Mr. Coe: Before he answers it I would like to ask him if 
he is familiar with the record, because it is unfair to talk 
to this witness— 

The Court (interposing): Let him answer if he can!; if 
he can’t answer, he can say so. 

The Witness: I am not familiar with the case in trem¬ 
endous detail. Of course, bear in mind that all my contjaet 
with it has been in this supervisory way. 

45 By Mr. Earnest: 

Q. There was a judgment entered in the Municipal Coiirt 
in favor of one Anne Schubert against her husband alnd 
Mary Louisa McQuade? A. That is right. 
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Q. And demand was made upon the judgment creditor 
and upon the estate of the executors of Joseph McQuade to 
pay that judgment, right? A. That is my understanding. 

Q. And a rule to show cause was issued in the Probate 
Court directing your company and Mary Louisa McQuade 
as executor to pay the Municipal Court judgment. A. That 
is right. 

Mr. Coe: This is all immaterial. 

Mr. Earnest:.And the Court, in entering that judgment 
on the administration proceeding directed you and the 
principal, Mary Louisa McQuade, to pay on this judgment, 
limiting your liability to $800? 

The Witness: That is right. 

By Mr. Earnest: 

Q. And you paid the $800? A. That is right. 

Q. And you took an assignment from Anne Schubert of 
all her right, title and interest under the decree or order 
of the Court directing payment be made. 

Mr. Coe: I object to that; it is all a matter of record. 

The Court: I think that has been brought out.” 

Witness further testified that the judgment was paid by 
check dated November 10, 1925 payable to one Hamilton, 
a Washington attorney at that time; that the cancelled 
check shows the date of payment as December 7, 1925 and 
the assignment which plaintiff took from Anne 
40 Schubert was not dated December 2, 1925. In reply 
to a question as to whether or not the plaintiff se¬ 
cured a judgment against Mary Louisa McQuade after the 
execution of the assignment of December 2, 1925, witness 
testified they secured no other judgment or no other pro¬ 
ceeding: that the only thing involved is the order of the 
Probate Court directing plaintiff and the principal under 
the bond to pay the Municipal Court judgment, and the 
assignment; that at the time she assigned her rights under 
the judgment to plaintiff Annie Schubert had been paid in 
full up to $S00. 

At that time counsel made the following statements to 
the Court: 

“Mr. Earnest: There is not any judgment against Mary 
Louisa McQuade. 

Mr. Coe: I will concede everything in the record; there 
is only one judgment in the record; that of October 30.” 



FIDELITY AND DEPOSIT CO. VS. MCQUADE. 


43 


rep- 

yerv 


Witness further testified that at the time plaintiff’s 
resentative first approached Mr. McQuade plaintiff 
possibly stated to him that it had a judgment or a j lien 
against the property or the interest in the property of 
Mrs. Mary Louisa McQuade. That at the time of witness’ 
conversation with Mr. Cook in June 1928 the witness ycry 
probably represented that the plaintiff had a judgment or 
a lien against the property in question because that was 
their impression. 

Thereupon the following occurred: 


“Bv Mr. Earnest: 

I 

Q. And the agreement which Mr. Cook made and the. ob¬ 
jection of Vincent McQuade to the payment of the claim 
was based solely upon that being true? A. I don’t tljiink 
so. He had the same opportunity to go over the records 
as we did. 

Q. Is it not a fact that Mr. Cook said to you in sub¬ 
stance that you knew this has got to be paid and if jyou 
have the judgment we will pay it if we can get] an 
47 assignment of her interest to him? A. I do not tljink 
that is the fact. 

Q. Do you deny that any such thing as that took plaice? 
A. We were both distinctly under the impression that ithe 
Fidelity Company had— 

Mr. Earnest (interposing): I object to his statement, 
“we were both under the impression.” 

The Court: That was your impression? 

The Witness: Verv definitelv. 

• V i 

Mr. Earnest: No further questions.” 

On redirect examination witness further testified that the 
thing that lead him to believe that Cook had the same Im¬ 
pression he did was that Mr. Cook seemed to lie familiar 
with the details of the case. That plaintiff did not lutye 
to get all the details of it. The only thing plaintiff gave 
Mr. Cook was a copy of the deed; that witness cannot jre- 
call distinctly whether or not the said Cook said if the 
judgment of the Probate Court was a lien; that witness 
believed that it was a lien when that statement was majle. 

On recross examination witness testified that plaintiff 
had no negotiations of any kind or character with Mr. Cook 
from 1925 until June, 1928; that witness did not remember 
whether Mr. Cook when he first appeared on the scene in 
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June, 1928 came to witness and stated in substance that he 
had received a letter from Mr. McQuade wherein McQuade 
advised him that plaintiff’s representative approached him 
with respect to the alleged claim and stated that plaintiff 
had a valid and subsisting lien on this property. 

At this point counsel for the defendant admitted and con¬ 
ceded to the Court that the property was originally con¬ 
veyed to Mary Louisa McQuade and Vincent L. McQuade 
as tenants in common and that thereafter the interest of 
Mary Louisa McQuade was conveyed to Vincent L. Mc¬ 
Quade. 

48 The next witness called was Rudolf Santelman. He 
testified that he is employed as Secretary of the 
Metropolis Building Association; that pursuant to a sub¬ 
poena he produced ledger sheets and records of the re¬ 
lease which showed where the papers were sent after the 
release was prepared; that the records of said building 
association showed the date that they made the loan, that 
is the month, not the exact date, that the month was July, 
1920. That the original amount of the trust was $4,500; 
that when the building association makes a loan they make 
an appraisement of the property. When counsel for the 
plaintiff asked witness the amount of the building associa¬ 
tion’s appraisement made on the property at the time of 
placing the loan, counsel for the defendant objected. The 
objection was sustained on the ground that it was not rele¬ 
vant or material. Witness further testified that the amount 
due on the first trust at the date of conveyance of the in¬ 
terest of Mary Louisa McQuade to Vincent McQuade on 
July 10, 1928 was slightly less than $3,800; that the loan 
was finally paid off in January, 1931. Thereupon plain¬ 
tiff offered in evidence the following letter from the plain¬ 
tiff to the Building Association solely for the purpose of 
showing that plaintiff requested the Building Association 
to notify it in the event the first trust became in default. 
Said letter was admitted over the objection of counsel for 
the defendant: 

“You hold a Deed of Trust from Vincent L. McQuade and 
Mary Louisa McQuade covering Lot “X” in J. M. Gilbert’s 
subdivision of lots in square numbered 757 as per plat re¬ 
corded in Book W. F. page 24, in the office of the Surveyor 
for said District of Columbia. 
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Some time ago, our Washington representative called! on 
you for certain information concerning the conditions! of 
this Trust and you kindly informed him that the McQuades 
were not keeping up the payments on the loan and that vou 
were considering a foreclosure of vour lien. 

The Fidelity & Deposit Company of Maryland have a 
judgment lien for something like $S00. against M. L. ^jlc- 
Quadc and her interests in this property. We, of course, 
are anxious to keep in touch with any steps that will ;be 
taken to foreclose your mortgage interests, our jin- 
40 terests being junior to yours. 

In the event it is determined by vour Association 
to take some forcible steps to protect your interests, ive 
wish you would kindly advise our company of your inten¬ 
tions. We are not at all certain just what steps, if any, we 
will care to take to protect our interests but it is altogether 
possible that we may conclude to do something rather th&n 
lose all hope of making any recovery against our debtor, 
therefore, if you will kindly address us at some future tiijie 
when you have determined what you are going to do, \ire 
will appreciate your courtesy.” 

When asked whether or not his record showed at or 
about Julv, 1928 whether an\ 
close the property, witness 
lost. 

Thereupon the following occurred: 

“Mr. Earnest: On July 10, 1928, were any payments in 
arrears? 

The Witness: Thev were in arrears. 

* 

Bv Mr. Coe: 

Q. How much in arrears? A. That would take consider¬ 
able time because of the fact that it had been over a period 
of years. 

Q. In other words, it extended from— 

The Court (interposing): Do your records show hmjv 
much was in default or unpaid? 

The Witness: No.” 

The next witness was the defendant, Vincent McQuade. 
Tie testified that he guesses he is the defendant in this easel; 
he is not sure. That he is Vincent L. McQuade and wajs 
served with a subpoena in this case. That he employed Mij. 


• cnort naci neen made to tore- 
said that they w*ere probably 
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Earnest to represent liim. That he was the joint owner 
of the C Street property with Mary Louisa McQuade; that 
he would judge that her age in 1928 was over sixty years; 
that she was witness’ aunt by marriage; that witness is 
sixty-five years old; that his aunt was over seventy-five 
when she died in 1934. When asked if he knew how much 
over seventy that she was he answered that they never had 
real connection with each other until defendant got 
50 involved in this case. That the condition of her 
health along in 1925, 1926, ’27 and ’28 was that she 
was sick but it was mental; that she was sane; that wit¬ 
ness never did look after certain affairs for her. That he 
did not deal with the Fidelity & Deposit Company of Mary¬ 
land in this case in her behalf; that he is positive of that; 
that he did consult with Mr. Calvert about it but that is 
the first he knew of anything or any connection with the 
Fidelity & Deposit Company of Maryland; that lie did not 
deal with Mr. Calvert in an effort to straighten out this 
situation; that he had nothing to do with it; that his aunt 
sent for him to straighen her things out. Mr. Solm was 
her nephew and he was really the co-executor of the estate. 
The property at 217 C Street, N. E. was a store front and 
tenants; that the zoning was commercial in a way; that the 
house had eleven rooms and three stories; that he does not 
remember what he and Mrs. McQuade paid for it. When 
asked what the original price of the property was in 1920 
witness said that lie was supposed to put up $2,000. and 
that $8,000. was paid for it. That the property never 
brought in any revenue; that the rent is $72.10 a month 
which is for the whole building. When asked what the 
store rented for, witness testified that Mr. Ileiskell tends 
to all of his affairs and that he takes care of this eleven 
rooms and store. That witness has been receiving the rent 
since his aunt died and paying debts. That witness did not 
place any other trust on the property; that the present in¬ 
debtedness against the property is $4,500; that Mr. Heiskell 
made it through a bank; that that is the onlv trust on it 
now; that the property is occupied; that witness is getting 
the rents from it now; that the property has been improved 
100% ; that witness does not know the value of the building; 
that witness asked Mr. Heiskell to sell it for him; that lie 
did not know the value but says it is worth more than $8,000 
now; that of course he improved it. 
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On cross examination witness testified tha 

51 only time he remembers having a conversation 
any representative of the Fidelity & Deposit Com¬ 
pany about their claim against his aunt was about 11)28; 
that witness is not sure. Some representative came ovejr to 
witness in Baltimore on a Sunday afternoon. It was either 
May or June and said that they had a lien against j the 
property in in Washington and inquired if witness w<jmld 
pay them $300. lie said that he represented a company in 
Baltimore and not in Washington, the Fidelity & Deppsit 
Company of Maryland, and witness said to him “I iu|ver 
borrowed anv monev; I never seen anv monev, and 1 never 
had anv dealings with him and that 1 never seen anvbpdv. 
Of course it was a surprise to me that I should owe jhim 
$300.” Thereupon the following occurred: 

‘‘By the Court: 

Q. Did you pay him the $300?- A. I did not have $30(j). 
By Mr. Earnest: 

Q. You did not pay any $300. Did you or did you hot 
make any agreement to pay him anything? A. I made) an 
agreement I would not pay it. 

Q. Is that what you told him? A. That is the very wprds 
I said. 

Q. Was that the first time you ever had a discussion with 
anybody from the Fidelity and Deposit Company in Mary¬ 
land ? A. That is the only one. 

Q. And from and after that day you never had any dis¬ 
cussion with them? A. Never.” 

Witness further testified that he went to Mr. Cook, jhis 
attorney, that witness told Mr. Cook his situation; that 
lie consulted with Mr. Cook about this lien; that witness 
went to see him; that he related to Mr. Cook his conversa¬ 
tion had with the Fidelity & Deposit Company abput 

52 the matter; that whatever was done from that pojmt 
on was done entirelv bv Mr. Cook. Witness wrpte 

no letters, made no agreement: that witness personally had 
no further dealings with the Fidelity & Deposit Company; 
that Mr. Cook was his lawyer. When asked by his coun¬ 
sel as result of witness’ conference with his lawyer if thcjre 
came a time when the interest of his aunt was conveyed;to 

I 

i 


;j the 
with 
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him, witness stated that everything was left to Mr. Cook; 
that she signed a deed conveying her interest to him in July, 
1928; that prior to the time she conveyed her interest to 
him witness had been paying the taxes on the property and 
had been making the payments on account of the trust that 
was held by the building association; that he paid at any 
time she sent word over to him; that the taxes were due 
and he sent it over to her; that he sent it or rather took 
it over and gave it to her; that he did it himself. That from 
and after the conveyance to witness he paid the taxes, ar¬ 
rearages and all subsequent payments due to the building 
association to the best of his ability; that there came a time 
when he placed a new trust on it through Mr. Heiskell; that 
at the time she conveyed her interest to witness he did not 

know how much if anv taxes were in arrears and did not 

* 

know until the building association notified him that they 
were going to foreclose for back taxes or back payments, 
so that they went to see Mr. Ileiskell and he carried them 
through and loaned the money; that there were taxes over¬ 
due when she conveyed the property to witness; that he 
doesn’t know how much and doesn’t know for how many 

years; that the only one who could answer that would be 
• % 

Mr. Cook and witness does not know anyone else who 
could answer that; that after the conveyance bv her to 
witness in July, 1928, Mrs. McQuade lived there and an old 
gentleman by the name of Solm. Thereupon the following 
occurred: 

“By the Court; 

Q. Did she occupy all the premises? A. She must have 
because there were no rents due. 

53 Q. You said the premises was a store? A. It was 
not occupied. 

By Mr. Earnest: 

Q. It was not occupied? A. Not after my uncle died. 

Q. So she occupied the premises from May, 1928, until 
she died? A. Yes. 

Q. When did she die? What year? A. 1931, I think; I 
believe it was 1931 or 1932. 

Q. Are you sure about that? Is it not 1934? A. It could 
be that; she lived quite a while. 
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Bv the Court: 

Q. Do you remember when she died? A. I am not suije. 

Q. Do you know when she died? A. 1934.” 

Witness further testified that prior to the conveyance by 
Mrs. McQuade to witness of her interest she occupied! the 
premises until she died; that the first rent witness received 
from the property was 1936; that in that time Mr. Heisjkell 
nmv have had the house rented, but he was takingj the 
money for repairs to the house; that they agreed upon that, 
so witness did not receive anything; that he did not receive 
anything during her lifetime. Thereupon the following! oc¬ 
curred : 

“Q. Who paid all the back taxes, arrearages on the trust 
which existed at the time that she conveyed it to you? j A. 
I paid them all. 

Q. You paid them? A. Yes. 

By Mr. Coe: 

Q. How much did you pay? A. I borrowed $4500. 

54 By the Court: 

Q. Can’t you tell us how much you paid? A. About 
$4100, I guess. 

Q. Do you know? 


Bv Mr. Coe: 


Q. Do you mean to say that you paid $4100 in taxes? |A. 

No, I paid the $4100 to Mr. Ileiskell. 

Q. And you paid the Metropolis Building Association 

out of that, didn’t you? A. Jesse Ileiskell lent me the 

monev. 

%> 

Q. Do you know just exactly what you did pay? A. Well, 
I am— 


Q. (Interposing) When you borrowed this money wa^ it 
on account of the first trust on this property? A. The first 
trust, I guess it was. 

Q. That is the only trust on it now and they paid itjto 
the building association; isn’t that right? A. You mejan 
Mr. Ileiskell paid it? 

Q. I mean, he was acting for you? A. I borrowed tfie 
money from them to pay it off. j 
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Q. Do you know how much money you paid out of your 
pocket, if you know, for back taxes and interest at or about 
the time of this conveyance? A. Since mv aunt was living? 
I paid everything that was paid up to that time. 

By the Court: 

Q. Could you say how much? A. I never kept any ac¬ 
count of it. 

Q. Then you can’t give us any idea of what you paid? 
A. I cannot say.” 

Witness further testified that when a represcnta- 
55 five of the Fidelity & Deposit Company came to him 
and demanded $300. lie refused to pay; that he did 
not offer to pay them $400; that he did not offer to pay 
anything, that he is positive he did not. That he did not 
offer through Mr. Calvert, the lawyer in Washington, 
to pay $400; that he told him he would not pay it; that he 
did not offer in behalf of Mrs. McQuade to pay it: that he 
is certain of that. That he did come over and talk to Mr. 
Calvert, the lawyer in Washington, through his aunt’s in¬ 
vitation: that he came to see her and he was there; not 
about this matter. Witness did discuss this matter with 
him after he told him what it was about. The following 
then occurred: 

“By Mr. Coe: 

Q. Did he tell you to offer to pay $400? A. No, he did 
not; if he did, it is a mistake.” 

On recross examination when asked if his aunt occupied 
those eleven rooms and the store and if she rented the store 
after the death of her husband, witness answered that she 
occupied the house that is all he knew; that he did not know 
if she occupied the whole eleven rooms; that he did not re¬ 
ceive anv rent, he did not see anv. When asked if wit- 
ness suggested to her that she secure tenants for the prop¬ 
erty, witness answered that he left that to her. When 
asked if at the time witness discussed with Mr. Cook about 
having the property deeded to himself witness said that he 
would be able to get her out and rent the property, witness 
answered that they could not remove her; that she was 
helpless; that she died in the house and they buried her. 

End of Plaintiff’s case. 
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The next witness was Victor I. Cook. He testified t}iat 
lie is a member of the Baltimore Bar; that he had occasion 
to represent the defendant in this case. That witness had 
occasion to represent defendant in connection with 
56 the claim asserted by the plaintiff shortly before 
March, 1928. He met Mr. McQuade one evening. Mr. 
McQuade told him that he had a piece of property in Wash¬ 
ington that he had a part interest in and that he was having 
trouble with it. Witness told him to write him a letter 
and let him know what the location of the property was 
and what bis troubles were, and some time he mentioned tlhe 
fact that he bad been called on by a man from the Fidelity 
& Deposit Company who asserted a claim against his aujnt 
here and offered to settle that claim. Witness got a letter 
from McQuade which letter was offered in evidence; tlijat 
said letter was the first letter that witness received in tjie 
matter. Letter was dated March 12, 1928. Thereupon the 
said letter was received in evidence and reads as follows: 


1009 Valley St. 
Balto. Md. 


Dear Sir & Bro:— | 

In reference to the matter concerning the property at 
217 0 St. N. E. Washington, I wish to state that the name 
of the Building Asso. through which the mortgage was ob¬ 
tained was the “Metropolitis Bldg. Asso” this Association 
is located Pennsylvania Av. & 2nd St. S. E., and it was pur¬ 
chased jointly between Mary McQuade and Vincent L. Mje- 
Quate, the property was bought at auction for $8000 each 
party paying $2000. leaving a balance of $4000. in the year 
1922. You can find the exact date through the Bldg Assjo. 

The name of the Company who had the lean against my 
Aunt’s portion of the property is Capt. James M. Levef- 
ton, Fidelity & Deposit Co of Maryland. 

I have just received a letter from my Aunt asking mie 
to send her $100.00, saying she is very sick and will pay 


i 
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me when property is sold. What is your advice in this 
matter. 

Hoping to hear from you at any early date, 

Very Respectfully, 

VINCENT L. McQUADE 

March 12, 1928 
Victor I. Cook, Esq. 

Upon receipt of that letter witness got in touch with a real 
estate man in Washington to find out the value of the prop¬ 
erty and had him apply at the Metropolis Building 
57 Association. Thereupon counsel for plaintiff ob¬ 
jected to this testimony which objection was over¬ 
ruled by the Court. Witness thereupon further testified 
that he got in touch with the Metropolis and they received 
him, and the real estate man told him the condition of the 
property, the value, and the fact that there was about $3,- 
900 due the Metropolis. It took witness about two months 
to get a final answer on the values and the amount due, and 
in the meantime he advised Mr. McQuade to forward $100 
to his aunt. Then in April, 192S witness received a report 
from some man lie knew who told him that this property 
was worth about $6,500. He then went to see the Fidelity 
& Deposit Company. Thereupon the following occurred: 

“Bv Mr. Earnest: 

* 

Q. (Interposing) To whom did you talk, if you remem¬ 
ber? A. I think I talked to Mr. Littleton; I am not sure 
whether it was Mr. Littleton; I could not be sure. I was 
told by Mr. Littleton that they had a judgment that had 
accrued out of this probate proceeding, and I then told him 
that I discovered that the property trust had only been re¬ 
duced to $3900 in about eight years; it was in arrears in 
payment and they were asking for the money and there 
were taxes in arrears, and in May, 1928, I reported to Mr. 
McQuade the result of that talk with the Fidelity and De¬ 
posit Company. 

Q. Then what if anything took place? A. I told Mc¬ 
Quade to get in touch with me, and I had a talk with his 
aunt. I told him not to put any more money into the prop¬ 
erty unless the property was conveyed to him, and we got 
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an agreement from her to make the deed to him, so he Vas 
to resume the payment. I never came over to Washington. 

By the Court: \ 

Q. Did Mr. McQuade live in Baltimore? A. Yes. I 
never made any search of the records here at all. 

By Mr. Earnest: 

58 Q. Did you examine to see whether or not thpre 

was a judgment on the records? A. If they sjiid 
they had a judgment, they had it. j 

Q. And from that information you prepared the deed 
conveying the aunt 's interest to the nephew and sent! it 
back to be recorded. A. From then on McQuade startjed 
to make his payments to the building association and startjed 
to nibble into taxes. ! 

i 

By the Court: 

Q. Nibble into the taxes? A. That is all he did. Sorhe 
tax warrants had actually been sold. We discovered after¬ 
wards that the taxes were in a very delinquent condition. 
The matter finally came up to a point where the taxies 
were becoming pretty oppressive; the aunt refused to move 
out and then a year or so later became quite ill and it wits 
impossible to get her out of the property without being 
heartless. Mr. McQuade allowed her to stay there until 
her death in 1934, at which time I notified the Fidelity 
and Deposit Company that she just died. The 1931 trans¬ 
fer of the matter was, as I understood it, from Mr. Heiske|l, 
who was taking over the Metropolis loan. I don’t knojv 
whether there was a new loan made or not, but subsequently 
about a couple of years after the aunt died it became neces¬ 
sary to make material improvements on the place. Mc- 
Quadc had paid out his original mortgage and a new loan 
was then placed. Then 1 asked Mr. Ileiskell about thje 
judgment and he just casually replied that there was nb 
judgment. I went back and told the story, and finally jl 
got from Mr. Heiskell a letter and the name of the tit-lb 
company, a copy of which— 

Bv Air. Coe: 

•» I 

Q. (Interposing) The District Title Company? A. Th<p 
District Title Company, a copy of which I sent to the 


i 

i 
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Fidelity and Deposit Company, and as a result of that— 
after McQuade had repudiated the liability in any 

59 real estate transaction because it was not his obliga¬ 
tion but that of his aunt and when he found out 

that there was no judgment, he called the title company 
and he said, “I am not responsible.” The proposition is 
this, we were in a position where instead of having three 
interests in this property! Mrs. McQuade, Mr. McQuade, 
and the Fidelity and Deposit Trust Company by their 
judgment plus delinquent taxes, interest which no one was 
paying, they were sitting back and leaving Mr. McQuade to 
hold the bag. But there was no obligation, no agreement 
on the part of McQuade made by me that McQuade in¬ 
dividually would assume that obligation. Their judgment 
was to be paid by virtue of their lien on the property. 

By Mr. Earnest: 

Q. Against her interest ? A. Against her interest, which 
I thought thev had; tliev told me thev had it and I assumed 
they did. * ' 1 

Mr. Earnest: I think you may inquire. 

Cross-Examination 
By Mr. Coe: 

Q. Was there any consideration that passed out from 
Mr. McQuade to his aunt when the deed was filed? A. 
Do you mean money? 

Q. Anything of value. A. She was sitting in the house 
and he was paying back the taxes and satisfying the de¬ 
linquency in the building association. 

Q. How much back taxes did he pay? A. At that time? 
I cannot tell you. 

Q. Was there any other consideration? A. I remember 
there was $100 paid to the building association immediately 
after my talk with the Fidelity and Deposit Company of 
Maryland, because they were pressing, and I remember that 
definitelv being forwarded. 

Q. And you say there was no further considera- 

60 tion than that? A. Xo actual cash passed from Mr. 
McQuade to Mary Louisa McQuade. 

Q. Do you know how old Mrs. McQuade was? A. I never 
saw her in my life. 
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Q. Never talked with her? A. No. 

Q. You were of the opinion at that time that there wa$ a 
judgment lien? A. I was told that there was. 

Q. Did you doubt that there was a judgment? A. I hajve 
no opinion; they told me what they did and T rested on 
that. 

Q. You did not vcrifv it ? A. No, in anv wav. 

Q. Have you ever come to the opinion that they did niot 
have a judgment? A. The only opinion I ever had as |to 
any judgment is the report by this District Title Compahy 
that says there is no judgment. 

Q. Did the District Title Company tell you that thcjre 
was no judgment? A. That is the report I got from "Mjr. 
Heiskell; I had not gone to the District Title Company; 
you have the report there. 

Q. "Well, at the time that this conversation took place, yjm 
did believe that there was a judgment and that the judgment 
constituted a lien ? A. If Mr. Littleton tells me he had 
a judgment, I believe him. 

The Court: He has testified that he found out thefe 
was not any judgment. 

Mr. Coe: There was not any judgment? 

The Court: Lien. 

Mr. Coe: That is a conclusion of law; I am nbt 
61 satisfied that there was no judgment lien. i 

K - j 

Mr. Earnest: You cannot prove it by my witness. 

Mr. Coe: I am going to ask what his opinion was. 

Bv Mr. Coe: i 

* 

Q. Did you believe at the time that this judgment coh- 
stituted a lien when you talked to Mr. Littleton? 

Mr. Earnest: I object, if your Honor please. 

The Court: I will overrule the objection. 

Mr. Earnest: Exception. 

The "Witness: When a lawver tells vou that he has a 

* | 

judgment and that lawyer is a reputable member of the 

bar, I believe him, ves. I did not make anv investigation 

of anv kind, character, or description. 

By Mr. Coe: 

Q. Let me ask you another question: Did you believe 
that Mr. Littleton did not act in good faith in his deal¬ 
ings? 
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Mr. Earnest: I object to that; that is not material. 

The Court: I will let him answer. 

The Witness: Did 1 believe that Mr. Littleton— 

By Mr. Coe: 

Q. (Interposing-) That he was acting in good faith in his 
conversation with you about this judgment and lien? A. 
No, 1 thought he had a judgment. 

Q. Then, you thought so, too, from his conversation with 
you? A. My thought is based entirely on his— 

Q. (interposing) And if he tells you that he has a judg¬ 
ment, you believe him ? 

Mr. Earnest: I object to that question. 

The Court: He said Mr. Littleton is a reputable man. 

You may ask the direct question. 

The Witness: And he said he was acting in good faith. 

By Mr. Coe: 

62 Q. You advised your client to pay the Fidelity 

and Deposit Company out of her interest? A. I 
could not sell it without first talking to them. 

Q. And you advised your client to pay the Fidelity and 
Deposit Company after the sale was made? 

Mr. Earnest: I object to that; that is what the letter 
says. 

Mr. Coe: I am asking whether he did or not. 

The Court: Let him answer. 

The Witness: When there is a judgment on a half in¬ 
terest in a piece of property and that property is sold, 
that judgment has to be paid off. 

By Mr. Coe: 

Q. Then you advised him to that effect, didn’t you? A. 
Of course T advised my client that lie would have to pay it. 

Q. When this conveyance was made from Mary Louisa 
McQuade to Mr. McQuade, you expected, when the property 
was sold, to pay the Fidelity and Deposit Company out of 
the proceeds, did you not? 

Mr. Earnest: I object to the form of the question. 

Mr. Coe: The question is perfectly proper; he under¬ 
stands what I mean, and I think I am entitled to an answer. 

Mr. Earnest: Answer it. 
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The Witness: I expected to pay the judgment of tjhe 
Fidelity and Deposit Company. 

Mr. Coe: That is what I wanted to know. 

Mr. Earnest: I will concede that. 

By Mr. Coe: j 

Q. Was any effort ever made to rent the remaining pqr- 
tion of the premises that Mrs. McQuade did not occupy? \ 
Mr. Earnest: I object to the question on the ground jit 
is immaterial. 

The Court: I do not think that is material. 

Mr. Coe: That is all. 

i 

63 Redirect Examination ! 

I 

Bv Mr. Earnest: 


Q. All the correspondence that passed between you arid 
the Fidelity and Deposit Company after the conveyance wqs 
predicated upon the understanding of the statement madle 
by the Fidelity and Deposit Company? A. We were bo^h 
interested in the property.” 

On recross examination the following took place: 


“Bv Mr. Coe 


Q. And you expected, over this long period of time thqt 
you were corresponding back and forth that if the propertjy 
would be sold thev would be paid? A. Mv idea during all 
of that correspondence was that the Fidelity and Deposit 
Company had a judgment which was a lien on the share ojf 
Mary Louisa McQuade, and the other lien naturally would 
have to be paid when the property was sold.” j 

Thereupon defendant rested. In his argument beforp 
the Court counsel for plaintiff conceded that no question of 
fraud was presented in the case and that there was no bad 
faith on anybody’s part in the transaction between the 
parties. 

At the conclusion of arguments of counsel, the Court 
stated and the following proceedings took place: 

“The Court: It is a kind of difficult situation; the inf 
demnitv company, the Fidelity and Deposit Company of 
Maryland, undoubtedly paid their obligation. There is n<i 
question about that, and it seems as though they ought tq 
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have some way to recover. But I find that the so-called 
agreement about selling the property was all based upon 
misconception and misunderstanding. I do not think that 
there is the slightest question of good faith or bad faith 
involved in the matter. 1 think everybody is acting in 
good faith. I do not think there is any question of their 
being misleading. If they had taken steps which they could 
have taken, they could probably have closed this thing. We 
all know, as a matter of common knowledge, of the condi¬ 
tions in the real estate market not only here but all over 
the country. Following the collapse of the big boom, 
64 conditions were very bad and it was hard to sell 
property, but as I look at the case it really conies 
down to this: that nobody acted except in good faith. The 
claim of the Fidelity Company was clearly based upon 
their mutual misunderstanding by all the parties concerned. 
Thev all took for granted that there was a lien from a 
judgment, and the negotiation, whatever was done, was 
done upon the basis of that misunderstanding. Everybody 
thought that is was a valid judgment which was a lien 
against this property, or against this Mary Louisa Mc- 
Quade or against her share in the property. As matters 
turned out, this was not the case, and it also appears that 
there was no such judgment. The Fidelity Company 
changed its tactics and brought this action. I think that 
I have got to dismiss this bill upon that ground; this claim 
is based upon misconception and misunderstanding of the 
questions of whether or not they have a lien on this prop¬ 
erty. That is what it boils down to. That explains the 
delay; it explains almost everything that was done in the 
case, and then it appears that there was no such lien. 1 
think I must take the position that the claim of the Fidelity 
Company was based upon what has been going on for years, 
as misconstruction and misunderstanding of certain vary¬ 
ing and material factors. And I don’t know that we can say 
that any particular person was more to blame for that. 1 
think the parties have all acted in good faith but I cannot 
believe that the plaintiff has made out a cause of action 
which justified the claim which they make here. 

Mr. Coe: I will ask leave, if that very thing disturbs 
your Honor, to amend the complaint so as to ask for a 
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cancellation of that conveyance. We will ask the Court Ito 
set aside the conveyance of that deed dated July 30, 19^8, 
from the old aunt to the nephew. I want to get anotlijer 
thing straight. 1 want to take exception to your Honor’s 
ruling and I want to get it straight that you stated thjat 
you believed that it was due to a misunderstanding 
65 of the material facts. Do you mean by that mjs- 
conception of the effect of that judgment? 

The Court: What I mean is this: That everybody that 
had anything to do with this matter for the last fifteen 
years thought that there was a judgment lien. 

Mr. Coe: That the judgment constituted a lien. 

The Court: That was a misconception. 

Mr. Coe: That is the mistake that your Honor find's; 
whether or not that judgment constituted a lien, that isja 
mistake of law. 

The Court: 1 think so. 

Mr. Coe: That is a misconception of the law? 

The Court: That is wliat I think. 

Mr. Coe: Your Honor takes the position also, irre¬ 
spective of that, that we are not entitled to recovery On 
the ground that there was a conveyance without considera¬ 
tion. j 

The Court: Yes; I do not think so. 

Mr. Coe: T am very cautious, Your Honor. You statdd 
that when the Fidelity Company found that it did not con¬ 
stitute a lien, they brought this action. Is not your finding, 
then, that upon their repudiation of the agreement and 
statement they found that it did not constitute a lien? j 

The Court: 1 do not make any finding. I do not like thje 
word “repudiation”; that is the way I look at it. I do licit 
think there is any misrepresentation by anybody. There 
has been a general misunderstanding of the situation, which 
has resulted in many years of delay which finally resulted 
in the bringing of this action. 

Mr. Coe: We take exception to your Honor’s ruling.” | 

COE & RICHARDS j 

Bv LOWRY N. COE 
717 National Press Building 
Attorneys for Appellant 


i 
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66 Service of copy of the foregoing narrative tran¬ 
script of testimony is hereby acknowledged this 27th 

day of September, 1940. 

GARDINER, EARNEST & 
GARDINER, 

By JAMES M. EARNEST 
Attorneys for Appellee 

E.R.M. 

67 Designation of Record 

Filed July 25 1940 

# * * 

Comes now Fidelity & Deposit Company of Maryland, 
the appellant in the above entitled cause, and designates the 
parts of the record which it desires to have included in 
the transcript herein, said parts being considered suffi¬ 
cient for the determination of the questions raised on ap¬ 
peal, namely: 

1. Complaint as amended. 

2. Amended answer as amended. 

3. Findings of fact and conclusions of law. 

4. Final decree dated June 27,1940 dismissing complaint. 

5. Notice of appeal. 

6. Memorandum showing filing of $250.00 bond for costs 
on appeal. 

7. Narrative transcript of testimony. 

8. Statement of points. 

9. Designation of record. 

10. Pretrial Proceedings. 

COE & RICHARDS 

By LOWRY N. COE 
Attorneys for Appellant 

Service of copy of the foregoing designation of record is 
hereby acknowledged this 25th day of July, 1940. 

GARDINER, EARNEST & 
GARDINER 

By RALPH P. DUNN 
Attorneys for Appellee 
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The Appellee Vincent L. McQuade designates for inclu¬ 
sion in record on appeal in lieu of the “Narrative Tran¬ 
script of Testimony” filed with Appellant’s Designation} a 
revision thereof giving effect to the amendments and sub¬ 
stituting and including the additional matter which is spebi- 
fied in detail in Appellant’s amendments to the said “Nar¬ 
rative Transcript of Testimony”, which is filed simultaiie- 
ouslv with this counter-designation. 

Or, 
not 

Testimony” the Appellee designates the reporter's trap- 
script of the proceedings in evidence before the trial Justibe 
and the exhibits received in evidence. 


i\ wun uiis cuunier-uesigiitiium. 

)r, in the alternative, if an agreement or settlement cajn- 
be made as to the form of said “Narrative Transcript pf 
stimonv” the Appellee designates the reporter’s tran- 


GARDINER, EARNEST & 
GARDINER, 

i 

Bv W. GWYNN GARDINER, | 

E ! 


JAMES M. EARNEST, 
Attorneys for Appellee. j 

Receipt of a copy of the foregoing Counter-Designation 
is hereby acknowledged this the 22nd day of August, 1940. 


(s) LOWRY N. COE 

By A. DOVE, 

Attorney for Appellant. 
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69 District Court of the United States for the 

District of Columbia 

s 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court o£ 
the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 68, bot|i 
inclusive, (excepting the narrative transcript of testimony, 
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FIDELITY AND DEPOSIT CO. VS. MCQUADE. 


as to the accuracy of which counsel lias certified), to be a 
true and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, and in accordance with Rule 73 (g) of the 
Federal Rules of Civil Procedure for the District Courts 
of the United States, in cause Xo. 1200, Civil Action, 
wherein Fidelity and Deposit Company of Maryland, a 
corporation, is Plaintiff and Vincent L. McQuade is De¬ 
fendant, as the same remains upon the files and of record 
in said Court. 

In Testimony 'Whereof, 1 hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 28th day of September, 1940. 

CHARLES E. STEWART, 
(Seal) Clerk , 

By CHAS. P. COFLIX, 

Assist out Clerk. 

Endorsed on Cover: Xo. 7766 Fidelity and Deposit Co., 
Appellant, vs. McQuade. United States Court of Appeals 
for the District of Columbia Filed Oct 1 - 1940 Joseph W. 
Stewart, Clerk. 
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April Term, 1940. 


No. 7766. 


FIDELITY AND DEPOSIT COMPANY OF MARY¬ 
LAND, a Corporation, i 

Appellant, 


vs. 


VINCENT L. McQUADE, 


Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. i 

i 

Jurisdiction is based upon the fact that the cause of; 
action involved here was one which prior to the adoptionj 
of the new Federal Rules was an action in equity, the! 
suit involving the enforcing of an agreement made re-! 
specting the payment of money out of the proposed sale! 
of certain real estate of a judgment debtor, which wasj 
conveyed by mutual consent, and for the purpose of! 
having the Court decree the establishment of an interest! 
of the plaintiff in said property. 
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STATEMENT OF THE CASE. 

On February 19, 1925, the plaintiff, a bonding com¬ 
pany, executed, as surety, a special undertaking pur¬ 
suant to Title 3, Section 3, of the District of Columbia 
Code, (Page 5), for Mary Louisa McQuade, principal, 
as Executrix of the Estate of Francis Joseph McQuade, 
deceased, Administration No. 32,647 of the Probate 
Division of the District Court of the United States for 
the District of Columbia, conditioned that the said ex¬ 
ecutrix would pay all debts and claims of the decedent 
as more fully set forth by its terms. Simultaneously 
with the execution of the said bond the plaintiff took an 
application and indemnity contract from the applicant 
which was signed by the said Mary Louisa McQuade by 
the terms of which, among other things, the said Mary 
Louisa McQuade agreed to indemnify the plaintiff 
against all loss, liability, costs, damages and expenses 
which the plaintiff might sustain or incur by reason of 
executing said bond. (R. 22). In said application said 
Mary Louisa McQuade stated that she was the owner of 
a one-half interest in real estate valued at $3,000.00, (R. 
22); the plaintiff had knowledge when the application 
for bond was made and the bond executed that she 
owned the real estate on which the plaintiff’s claim in 
this case was based. (R. 22). 

Thereafter on October 19, 1925, one Annie Schubert 
filed in the said administration proceedings a petition 
alleging that she was the holder of a judgment of the 
Municipal Court of the District of Columbia against the 
deceased, Francis Joseph McQuade, for the sum of 
$660.00 with interest from April 1, 1915, and costs, which 
judgment was unpaid, and the Probate Court by reason 
thereof issued a rule to show cause against the executrix, 
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Mary Louisa McQuade, as principal, and the plaintiff, ajs 
surety cn said special undertaking requiring them tjo 
show cause why said Municipal Court judgment should 
not be paid by the executrix and the plaintiff, as surety 
( R. 12, R. 20). The Probate Court after a hearing upoiji 
the Petition and Rule and the answer of the plaintifjf 
herein, on October 30, 1925 entered a decree (R. 20 !> 
ordering the said Mary Louisa McQuade individually 
and as executrix of the estate of Francis Joseph Mch 
Quade, deceased, and the Fidelity and Deposit Company 
of Maryland, to pay to the petitioner said judgment!, 
limiting the liability of the plaintiff as surety to the surp 
of $800.00, the maximum penalty of its undertaking, aneji 
providing that the petitioner should have execution ori 
said decree as at law. 

The plaintiff, as surety, paid said sum of $800.00 to the 
holder of said probate decree, Annie Schubert, on oil 
about the 2nd day of December, 1925. On December 9, 
1925, the attorneys for petitioner in said probate pro^ 
ceeding filed with the clerk of Probate Court an orderj 
satisfying said decree insofar as the Fidelity and Deposit 
Company of Maryland was concerned (R. 20) and on the| 
said date filed in said probate cause an assignment (R.j 
20) whereby the petitioner in said probate proceeding,| 
Annie Schubert, in consideration of said payment of| 
$800.00 transferred and assigned unto the plaintiff hereinj 
her right, title and interest in the sum of $800.00 in and| 
under the decree of October 30, 1925, reserving unto her-] 
self, however, all and singular the rights conferred upon j 
and vested in her by said decree insofar as the same di-j 
rected and required payment to her in excess of the sum | 
of $800.00. 


i 

i 
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The said Mary Louisa McQuade, executrix, prior to 
applying for and executing said bond as executrix, was 
the owner as tenant in common with the defendant, 
Vincent L. McQuade, of a certain dwelling house and 
store in the District of Columbia located at 219 C Street, 
N. E., which had been purchased by the said Mary Louisa 
McQuade and Vincent L. McQuade at public auction on 
July 23, 1920 for the sum of $8,000.00, each of said parties 
having contributed the sum of $2,000.00 cash towards the 
purchase price. (R. 12). At the time of the conveyance 
hereinafter mentioned said property was worth $8,000.00 
and the first trust indebtedness had been reduced to 
slightly less than $3,800.00. (R. 44). Said real estate 
consisted cf a store and building above, three stories in 
height, and contained eleven rooms. Said property was 
zoned commercial. (R. 46). 

After said loss was paid, the plaintiff surety company 
forwarded the matter to their Washington attorneys and 
had Mrs. McQuade contacted with the idea in mind of 
trying to get her to dispose of the property or have it 
refinanced in an effort to raise money to pay the plain¬ 
tiff’s judgment. (R. 23). They also made an effort to 
have a deed of trust signed to cover said loss. (R. 23). 
Mrs. McQuade was of advanced age and in ill health. 
(R. 46). The plaintiff likewise contacted Mr. Vincent 
McQuade, the defendant, and Washington counsel to do 
something about getting the deed of trust executed. 

The defendant, Vincent McQuade, holder of the other 
interest in the property, employed a Baltimore lawyer, 
one Victor I Cook, during March, 1928, regarding the 
property. At the request of the attorney, the defendant 
w’rote him a letter (R. 51) telling said Cook of the joint 
ownership of the property and advising him the name 
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of the company that had the lien against his aunt’s por¬ 
tion was the Fidelity and Deposit Company of Maryland. 
Mr. Cook contacted the Baltimore office of the plaintiff 
and a conversation took place between the said Cock 
who was then and thereafter acting as the defendant’^ 
attorney and Mr. Littleton, manager of the Salvage De¬ 
partment of said company. The conversation was witfe 
reference to the property owned by the defendant and 
the executrix, Mary Louisa McQuade, as tenants in comh 
mon. The said Cook was told by Mr. Littleton that thb 
plaintiff had a judgment which accrued out of the pro^ 
bate proceeding; Cook advised him that the trust on the? 
property had been reduced to $3,900.00 in about eighf 
years; that it was in arrears in payment and the holder^ 
were asking for the money and there were taxes ii} 
arrears. (R. 52). The said Cook did not examine thb 
records to see if there was a judgment but relied on the 
word of Mr. Littleton that plaintiff had a judgment. Alj 
said time and thereafter during the further negotiation^ 
regarding the matter, both the said Littleton of the plain-j 
tiff company and the said Cook believed that the plaintiff] 
had a judgment which constituted a lien against the in-j 
terest of Mary Louisa McQuade in said property. Mr.| 
Littleton very probably told Mr. Cook about a judgmentj 
lien or judgment of the Probate Court and told him that! 
the judgment was a lien. (R. 27). The said Cook during! 
all of the time of the correspondence hereinafter referredj 
to believed that the plaintiff had a judgment which wasi 
a lien on the interest of Mary Louisa McQuade and that! 
the lien would have to be paid when the property was! 
sold. (R. 57 ). 

j 

During said conversation it was agreed between the! 
said Littleton on behalf of the plaintiff and the said Cook j 
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representing the defendant McQuade that the defendant 
McQuade would endeavor to have his aunt, the judgment 
debtor of the plaintiff, deed her one-half interest in the 
property to the said defendant and that he would offer 
the property for sale and when the same was sold would 
pay the plaintiff the amount of its judgment out of the 
interest of the said Mary Louisa McQuade. The plaintiff 
agreed to assist in the securing of the deed. It had its 
Washington office secure a description of the property by 
getting a copy of the deed of trust that was on the prop¬ 
erty and furnished it to Mr. Cook who drew up the deed 
of conveyance, and after it was executed turned it over to 
the plaintiff who sent it to its Washington office which 
office had it recorded. Said conveyance of Mary Louisa 
McQuadc’s interest in the property to the defendant was 
made during July 1928, (R. 48). No consideration 
passed for the same when the deed was signed, (R. 54). 
Both parties in good faith believed that the plaintiff had 
a judgment which constituted a lien against the interest 
of Mary Louisa McQuade at said time. (Court opinion, 
R. 58). 

Mary Louisa McQuade died in 1934; she was over 
seventy-five years of age when she died, (R. 46); she left 
no other estate, (R. 21). 

Thereafter over a period of ten years from June 26, 
1928 until April 19, 1938, the plaintiff and defendant 
corresponded regarding the proposed sale of the said 
property. (R. 27 to 38 inclusive). The correspondence 
indicated generally that the defendant was trying to dis¬ 
pose of the property. During that period the market 
was poor and it was difficult to secure a sale for the real 
estate, and the property was not sold. In all forty-three 
letters passed between plaintiff and defendant over said 
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period of time and it was not until April 19, 1938, thp 
said Cook wrote to the plaintiff advising it that he, thp 
said Cook, had forwarded a certain letter of the plain¬ 
tiff company to Jesse L. Heiskell of Washington who ha^ 
advised Mr. McQuade that there was no judgment 
against the property. (R. 38). He enclosed a copy of £ 
letter of an officer of a District title company to the sai<l 
Jesse L. Heiskell (R. 38), who expressed the opinion thajt 
the decree was not a lien on the property, that the judge¬ 
ment had expired and for that reason it was no longer a 
lien. (R. 39). The defendant then for the first time ref 
pudiatcd said agreement and refused to sell the property 
and pay the plaintiff out of the said Mary Louisa Mcf 
Quade’s share, or recognize that plaintiff had any rights 
to said property. 

i 

The plaintiff thereupon brought this proceeding to im4 
press a lien against the interest of Mary Louisa McQuade) 
in said property on account of its claim and on account 
of the agreement made with the said defendant. 

Prior to the conveyance the defendant, Vincent Mc¬ 
Quade, had some taxes and interest. Thereafter he paid| 

taxes and interest. He was unable to testifv as to the 

~ j 

amount. (R. 48-50.) He likewise received rent fromj 
the property and received certain additional money by 
increasing the first trust which theretofore was slightly; 
less than $3,800.00 to a new trust placed thereon in the! 
sum of $4,500.00. (R. 46). 

The plaintiff relied on the ownership of said property! 
by Mary Louisa McQuade when executing the bond and! 
at all times intended to hold the same for the loss which 

j 

it was compelled to pay. (R. 39-40). It could and; 
would have taken steps to execute on the interest of the; 
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said Mary Louisa McQuade in said real estate had it 
not been for the action of the defendant over the ten 
year period of time by his action and correspondence 
which lulled it into inaction in that regard, believing 
that the defendant was going to sell the property and 
pay the plaintiff out of the interest of Mary Louisa Mc¬ 
Quade. Relying on said action, plaintiff permitted its 
judgment to expire. 

The facts as herein set forth present the questions, 
first, whether or not the Probate Court decree satisfied 
by the plaintiff and assigned to the plaintiff constituted 
a judgment in the plaintiff against the defendant, Mary 
Louisa McQuade; second, whether the said judgment 
constituted a lien against Mary Louisa McQuade’s real 
estate; third, what effect the statement by the plaintiff’s 
attorney that it had a judgment, and the mutual belief 
of the parties that the probate judgment did constitute 
a lien, had upon the subsequent agreement partly per¬ 
formed that the property be conveyed to the defend¬ 
ant who would sell it and pay the plaintiff’s judgment 
out of the interest of Mary Louisa McQuade. 

STATEMENT OF POINTS. 

The points on which the plaintiff relies are: 

1. That the plaintiff did have a valid judgment of 
the Probate Court against the said Mary Louisa Mc¬ 
Quade. 

2. That certain facts found by the Court are con¬ 
trary to the evidence. 

3. That the Court erred in its conclusions of law. 

4. That the mutual belief of the parties, when enter¬ 
ing into the agreement that the said Mary Louisa Me- 
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Quade's property would be conveyed to the defendant, 
that the plaintiff’s Probate Court judgment constituted 
a lien against her real estate, even if it did not constitute 
a lien, was at most an erroneous conclusion of law an;d 
as such did not invalidate the agreement. 

5. That the Court erred in relieving the defendant 

i 

of his obligation under said agreement and while so re¬ 
lieving him permitted him to keep the benefit of saifl 
agreement, namely, the conveyance of the real estate 
of plaintiff's judgment debtor without consideration, 
thus unjustly enriching the defendant at the plaintiffs 
expense. 

6. That the Court erred in holding that the convey¬ 
ance of Mary Louisa McQuade’s one-half interest in the 
real estate was made for valuable consideration ajs 
against plaintiff, a judgment creditor, where the only 
testimony of the defendant was to the effect that he paicjl 
interest and taxes on the property, but did not testify 
or offer evidence as to the amount so paid, nor the periocjl 
for which he claimed to have made such payments, no^ 
did he offer evidence as to whether or not the incomcj; 
from the property received by him was less than or ex¬ 
ceeded the amount of any such payments, nor did thej 
evidence show any knowledge on the part of plaintiflj 
of such payments, if any, while relying on the aunt’$ 
ownership of the property. Same having been conveyedj 
without consideration, the real estate should be applied! 
to the satisfaction of plaintiff's claim as being the prop-j 
erty of the said Mary Louisa McQuade. 

7. The action of the defendant by his agreement and! 
correspondence with plaintiff over a period of approxi-j 
mately ten years which tended to lead the plaintiff to! 
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believe that it would be paid out of the interest of 
Mary Louisa McQuade when the property was sold lulled 
the plaintiff into inactivity and a false sense of security 
so that it failed to take action which it could and would 
have taken to realize on its judgment against said prop¬ 
erty. 

8. The Probate Court judgment did constitute a lien 
against the real estate. 

9. That even if the defendant had paid certain in¬ 
terest and taxes and even if the evidence showed such 
payments exceeded the income which he had received 
from the property, which the evidence does not show, 
the defendant as to plaintiff who relied on the owner¬ 
ship of said property in extending credit and who had 
no notice of any such payments would not be bound by 
the same, and the conveyance of the property without 
consideration to the defendant would be void as to the 
plaintiff, a judgment creditor. 

SUMMARY OF ARGUMENT. 

Plaintiff relies on the continuing and partly executed 
agreement made whereby the defendant was to take 
the real estate of the plaintiff's judgment debtor, sell 
the same and pay it the amount of its judgment out of 
the proceeds. Plaintiff does not contend that the defend¬ 
ant promised to be personally liable for the debt of the 
aunt. 

The plaintiff having a valid judgment of the Probate 
Court against Mary Louisa McQuade, the owner of a 
one-half interest in real estate worth $4,200.00 over ex¬ 
isting mortgage, could and would have taken further 
steps to enforce its judgment and claim against said 
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property except for the fact that the defendant, having 
been informed by the plaintiff that the plaintiff had a 
judgment against said Mary Louisa McQuade, agreejd 
with the plaintiff that the defendant, owner of the oth^r 
interest, would get his aunt, the judgment debtor, 
deed her one-half interest in the property to him anjd 
he would endeavor to sell the same and pay the plain¬ 
tiff out of the aunt’s interest. Plaintiff contends that 
even though both plaintiff and defendant, each acting 
through lawyers, believed that the Probate Court judg- 
ment constituted a lien against the said Mary Louisa 

I 

McQuade's interest in said property, said agreement 
should be enforced because the misconception if any 
was as to the legal effect of the probate judgment and 
therefore was not such a mistake as to void the agree¬ 
ment; that the plaintiff was a judgment creditor of the 
said Mary Louisa McQuade and her real estate on which 
the plaintiff relied for indemnity in writing its bond 
having been transferred to the defendant without con¬ 
sideration, even should the Court hold that the mutual 
mistaken view of the legal effect of the judgment would 
have voided the contract, her interest in the property 
should be applied to the payment of the plaintiff’s claimf 
that the action of the defendant, even though made irf 
good faith, by its correspondence over a period of teii 
years, in leading the plaintiff to believe that he would 
live up to his agreement, sell the property and pay plain! 

i 

tiff out of his aunt’s interest, lulled the plaintiff into g 

i 

false sense of security and the belief that it would be 

i 

paid from that source, and the plaintiff therefore did 
not take other steps which it could and would have taken! 
to realize on said property to satisfy its claim. 

i 

i 

l 

I 
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ARGUMENT. 

1. That the plaintiff did have a valid judgment of 
the Probate Court against the said Mary Louisa Mc- 
Quade. 

The decree of the Probate Court of October 20, 1925 
was a valid judgment. The Probate Court has the 
power to enter judgments, (Title 18, Sections 124 and 
130, D. C. Code) and its judgments may be enforced in 
like manner as orders and decrees may be enforced in 
the Equity Court, (Title 18, Section 136, D. C. Code). 
It likewise had the right to enter the decree by summary 
hearing in the administration proceedings by virtue of 
Title 3, Section 3, of the District of Columbia Code. The 
judgment against principal and surety having been sat¬ 
isfied by the surety and upon said satisfaction assigned 
to the plaintiff, the surety, such action made the judg¬ 
ment the judgment of the surety by virtue of Title 24, 
Section 432 of the Code. < P. 343). 

2. That certain facts found by the Court are contrary 
to the evidence. 

Plaintiff acknowledges the well recognized rule of law 
that the Appellate Court will not disturb a finding of 
fact where it is based upon substantial evidence. How¬ 
ever, plaintiff contends that there is no evidence to sup¬ 
port certain findings of the Court. 

Finding of fact, No. 4. (R. 12). There is some doubt 
that the amount of the original mortgage was $4,500.00 
as all of the testimony showed that the price of the 
property was $8,000.00, each party contributing $2,000.00 
cash. The balance therefore would be $4,000.00. In 
some places the testimony said $4,500.00. According to 


13 


the defendant's letter to his lawyer in 1928, (R. 51),jit 
appears that the balance was $4,000.00. 

Finding No. 9, (R. 13). The finding of fact that the 
plaintiff asked the defendant to pay $300.00 when ijts 
claim was $800.00 seems improbable and is only sup¬ 
ported by the testimony of the defendant, from the ex¬ 
amination of which it would appear to be unreliable. 
His answer admits that plaintiff demanded $800.00. (R. 
4). It is also hardly likely that the plaintiff would haye 
demanded a sum less than the amount due it. 

| 

Finding No. 10. (R. 14). Plaintiff contends that park- 
graph 10 of the findings of fact is contrary to the evi¬ 
dence. It is undoubtedly true that the plaintiff repre¬ 
sented that it had a judgment against Mary Louisa Mj> 
Quade, yet there is some doubt whether the plaintiff 
stated that the judgment constituted a lien. Nowhere 
in the testimony of Mr. Cook, defendant’s legal repre¬ 
sentative, was it stated that the plaintiff represented 
that the judgment was a lien. (R. 51 to 57). He testji- 
fied in response to the question “You were of the opin¬ 
ion that at that time there was a judgment lien?” “I was 
told that there was.” In the light of the rest of thijs 
witness’ testimony it is apparent that he w; 
to the fact that he was told it was a judgment, 
tiff’s representative on cross-examination (R. 43) said 
that he may have said in effect that the plaintiff had a 
judgment or a lien because that was their impression. 
There is only one conclusion that can be reached 
from reading the testimony and that is that the 
plaintiff told the defendant that it had a judgment!. 
Both parties considered “judgment” synonymous with 
“lien'’ believing that any judgment was a lien against 


; referring 
The plairi- 
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real estate. It will be noted that in the testimony of 
Mr. Cook all of his questions were directed to whether 
or not there was a judgment against the co-owner of 
property, and it is apparent from his testimony that he 
considered any judgment obtained would have to be 
paid before the property could be conveyed. There is 
absolutely no testimony to the effect as set forth in find¬ 
ing No. 10: “and the said Victor I. Cook stated to plain¬ 
tiff that if it had such judgment lien then, of course, 
it would have to be paid when, as, and if the property 
w T as sold; and so advised defendant.” See testimony of 
witness Cook (R. 55, 56, 57). On this point the testi¬ 
mony reveals that Mr. Cook was a member of the Balti¬ 
more Bar, (R. 51). He testified, (R. 52), “I was told 
by Mr. Littleton that they had a judgment that had 
accrued out of this probate proceeding, and I then told 
him that I discovered that the property trust had only 
been reduced to $3,900 in about eight years.” Mr. Cook 
testified further as follows: “By Mr. Earnest: Q. Did 
you examine to see whether or not there was a judg¬ 
ment on the records? A. If they said they had a judg¬ 
ment they had it.” Respecting the reason for repudi¬ 
ating the agreement at the end of ten years, see Mr. 
Cook’s testimony, (R. 53) as follows: “McQuade had 
paid out his original mortgage and a new loan was then 
placed. Then I asked Mr. Heiskell about the judgment 
and he just casually replied that there was no judg¬ 
ment”; and his further testimony, (R. 53, 54) “The Dis¬ 
trict Title Company,—a copy of which I sent to the 
Fidelity and Deposit Company, and as a result of that 
—after McQuade had repudiated the liability in any real 
estate transaction because it was not his obligation but 
that of his aunt and when he found out that there was 
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no judgment, he called the title company and he said, 
‘I am not responsible.’ The proposition is this, we w T 6re 
in a position where instead of having three interests ! in 
this property, Mrs. McQuade, Mr. McQuade, and the 
Fidelity and Deposit Company by their judgment pljus 
delinquent taxes, interest which no one was paying, they 
were sitting back and leaving Mr. McQuade to hold the 
bag. But there was no obligation, no agreement on the 
part of McQuade made by me that McQuade individually 
would assume that obligation. Their judgment was jto 
be paid by virtue of their lien on the property.” This 
shows his conclusion from his knowledge of plaintiff's 
judgment. 


And the further testimony of Mr. Cook, (R. 55), “Q. 
Did you doubt that there was a judgment? A. I haye 
no opinion; they told me what they did and I rested <?n 
that. Q. You did not verify it? A. No, in any way. 

j 

Q. Have you ever come to the opinion that they did 
not have a judgment? A. The only opinion I ever had 
as to any judgment is the report by this District Title 

i 

Company that says there is no judgment. Q. Did the 
District Title Company tell you that there w*as no judge¬ 
ment? A. That is the report I got from Mr. Heiskell; ; I 
had not gone to the District Title Company; you haye 
the report there. Q. Well, at the time that the conver¬ 
sation took place, you did believe that there was ja 
judgment and that the judgment constituted a lien? j^. 
If Mr. Littleton tells me he had a judgment, I believje 
him. * * * Q. Did you believe at that time that this 
judgment constituted a lien when you talked to Mj:. 
Littleton? A. When a lawyer tells you that he has ja 
judgment and that lawyer is a reputable member of thje 
bar, I believe him, yes. I did not make any investig^- 
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tion of any kind, character, or description. (R. 56), The 

Witness: Did I believe that Mr. Littleton-By Mr. 

Coe: Q. (interposing) That he was acting in good faith 
in his conversation with you about this judgment and 
lien? A. No, I thought he had a judgment. * * * Q. 
You advised your client to pay the Fidelity and Deposit 
Company out of her interest? A. I could not sell it 
without first talking to them. Q. And you advised your 
client to pay the Fidelity and Deposit Company after the 
sale was made? A. When there is a judgment on a half- 
interest in a 'piece oj property and that property is sold , 
that judgment has to he paid off. Q. Then you advised 
him to that effect, didn’t you? A. Of course I advised 
my client that he would have to pay it? Q. 
When this conveyance was made from Mary Louisa Mc- 
Quade to Mr. McQuade, you expected, when the prop¬ 
erty was sold, to pay the Fidelity and Deposit Company 
out of the proceeds, did you not? A. I expected to pay 
the judgment of the Fidelity and Deposit Company.” 

Mr. Cook testified further as follows: “Q. All the 
correspondence that passed between you and the Fidelity 
and Deposit Company after the conveyance was predi¬ 
cated upon the understanding of the statement made by 
the Fidelity and Deposit Company? A. We were both 
interested in the property. Q. And you expected, over 
this long period of time that you were corresponding 
back and forth that if the property would be sold they 
would be paid? A. My idea during all of that cor¬ 
respondence was that the Fidelity and Deposit Company 
had a judgment which was a lien on the share of Mary 
Louisa McQuade, and the other lien naturally would 
have to be paid when the property was sold.” All of this 
testimony goes to show that Mr. Cook believed that if the 


plaintiff had a judgment, it was a lien. His belief thdt 
the plaintiff had a lien was his conclusion from beirig 
informed of plaintiff’s judgment. 

Therefore the finding contained in paragraph 10 mak¬ 
ing the payment of the judgment conditional was not ijn 
accordance with the testimony. 


Finding No. 11, (R. 14). The plaintiff says that th^e 
language of finding No. 11 is not supported by any testi¬ 
mony. (See testimony of Victor I. Cook, R. 53). Tlie 
conversation between Mr. Cook and the plaintiff is s$t 
forth beginning on the center of page 52 to the bottoiin 
of page 52. There vras testimony of the defendant Me- 
Quade and Cook that defendant had paid taxes on the 
property, but there w T as no testimony as to the amoupt 
of taxes paid, the period of time for which said payments 
were made, or whether the amounts of any such pay¬ 
ments were less than or exceeded the amount received 
by defendant from increasing the first trust from slightly 
less than $3800.00 to $4500.00, (R. 46), and rents received 
from the property. (R. 46). 


Finding No. 13, (R. 14, 15). Plaintiff likewise sayjs 
that there is no evidence to support that part of finding 
No. 13 reading as follows: “when the said Cook advised 
plaintiff that defendant had recently had occasion t<p 
have a title examination made of said property whiclji 
failed to show that plaintiff had a judgment lien againsjt 
said property; that the defendant thereafter deniecjl 
therefore that plaintiff had an enforceable claim againsj; 
the aforesaid property based upon a lien against th^ 
former interest of said Mary Louisa McQuade, or other|- 
wise.” The communication involved was by letter frorr| 
the said Cook to the plaintiff, (R. 38), which stated “tha^ 
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there was no judgment against the property.” The copy 
of letter of Mr. Mayne enclosed stated “there was no 
lien , that the same was obtained October 30, 1925, and 
according to the record expired by limitation on October 
30, 1937, and for that reason is no longer a lien.” (R. 38). 

3. That the Court erred in its conclusions of law. 

The conclusions of law attached to the findings of fact 
which were signed by the Court, (R. 15, 16), differ from 
the Court's conclusions at the close of the trial as steno- 
graphically reported, (R. 57, 58, 59), and plaintiff re¬ 
spectfully refers the Court to said opinion as sc reported. 
It is not contended by the plaintiff that the defendant 
agreed that he individually would assume or pay the 
claim of the plaintiff against the said Mary Louisa Mc- 
Quade, but merely the agreement was that he would 
pay it out of her interest in the property. 

The stenographic record of the Court's opinion at the 
close of the trial, (R. 57, 58, 59), clearly shows the Court's 
conclusions from the evidence. It is the contention of 
the plaintiff that based upon the conclusions the Court 
should not have dismissed the bill. Note that 
the Court stated, (R. 58), “The claim of the Fidelity 
Company w r as clearly based upon their mutual mis¬ 
understanding by all the parties concerned. They all 
took for granted that there was a lien from a judgment, 
and the negotiation , whatever was done, was done upon 
the basis of that misunderstanding. Everybody thought 
that it was a valid judgment which was a lien against 
this property, or against this Mary Louisa McQuade or 
against her share in the property. As matters turned 
out, this was not the case, and it also appears that there 
was no judgment. The Fidelity Company changed its 
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tactics and brought this action. I think that I have gbt 
to dismiss this upon that ground.” And the Coutt 
further found, (R. 58), “But I find that the so-called 
agreement about selling the -property was all based upbn 
misconception and misunderstanding. I do not thihk 
that there is the slightest question of good faith or baid 
faith involved in the matter. I think everybody is act¬ 
ing in good faith. I do not think there is any question 
of their being misleading. Jf they had taken steps whidji 
they could have taken, they could probably have closed 
this thing.” And further, (R. 59), that the mistake was 
in effect whether or not the judgment of the Probate 
Court which the plaintiff had, constituted a lien. It is 
apparent that the Court concluded that even though 
there was a mutual belief that the judgment did consti¬ 
tute a lien, w'hich the Court assumes to be erroneous, b^ 
reason of said mutual misunderstanding and belief, trie 
Court denied the plaintiff relief. It is submitted thqt 
such a conclusion is error. The statement by the repre¬ 
sentative of the plaintiff that the plaintiff held a judg¬ 
ment was a statement of fact; the conclusion of both, iji 
good faith, that the said judgment constituted a lie^ 
against real estate of the debtor if the same did npt 
amount to a lien, was an erroneous belief as to the legajl 
effect of such judgment. Such legal effect is usually thp 
creature of statute. Here we have a contract execute^ 
insofar as the plaintiff is concerned by its assistance iiji 
procuring the deeding over of Mary Louisa McQuade’^ 
property to the defendant and the forbearance by th^ 
plaintiff to take legal steps which it could and woul4 
have taken to have subjected the property to its claim 
and judgment. (Opinion, R. 58). Yet in denying relief 
to the plaintiff the Court permits the defendant to keep 
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the benefit of the contract and holds as to the plaintiff 
the agreement is unenforceable due to the erroneous 
view of the law. The defendant thereby acquired the 
only property of the plaintiff’s judgment debtor and if 
he is relieved of his obligations under the contract, then 
he should restore the plaintiff to its position before it 
entered into the contract, which in effect would put the 
property of its judgment debtor in position where plain¬ 
tiff could realize on the same for satisfaction of its judg¬ 
ment. The action of the Court in holding the agreement 
unenforceable due to the mistaken belief as to the legal 
effect of the judgment permits the defendant to retain 
the said Mary Louisa McQuade’s property and thereby 
to take that which the plaintiff had the right to utilize to 
satisfy its judgment and gives the same to the defendant 
without consideration. 

Should the Court relieve against an agreement entered 
into under mutual mistake of law or fact, in so doing it 
should restore the parties to statu quo. In this case the 
Court having held that the agreement made was to be 
avoided due to mistake as to the legal effect of the judg¬ 
ment, the Court should have nevertheless applied Mary 
Louisa McQuade’s real estate to the payment of the 
plaintiff's judgment, or restore the plaintiff to its posi¬ 
tion before the agreement was made. 

Miners and Merchants Bank of Nanty-Gla Case, 169 
Atl. 85, 313 Pa. 118, reading on page 121: 

“The instant proceeding is essentially an attempt 
to have an agreement or contract of the parties re¬ 
scinded on the ground of mutual mistake of law. 
The rule expressed in our cases is that such mistake 
or ignorance of the law is no ground for relief from 
an agreement entered into fairly and with full 
knowledge of the facts.” 



Page 121. “However, we are not now called upon 
to consider the soundness of the strict rule denying 
relief for a naked mistake of law for it is fundja- 
mental that in order for a contract to he rescinded 
■for this reason it must he possible to return the 
parties to the same situation which they occupied 
before the agreement icas entered into. In tljie 
words cf Mr. Justice Mitchel, ‘Equity has so f^r 
contented itself with relief in cases of mutual mis¬ 
take of legal rights where it was possible to restoie 
both parties to statu quo. If that cannot be fully 
done, equity will not assist one party to unload the 
burdens on the other” 

| 

A mistake of law is not such a mistake as to avoi^l 
an agreement. The case of Lamborn v. Dickinson, ^t 
al., 97 U. S. 926, 47 L. Ed. 181, was a case in which re¬ 
covery was sought for taxes paid under a mistaken vieV 
of the law. The Supreme Court held, page 929, 

“Mistake in order to be a ground of recovery, mu3t 
be a mistake of fact and not of law. Such at least, 
is the general rule. (Cases cited). A voluntary 
payment, made with a full knowledge of all the facts 
and circumstances of the case, though made undep 
a mistaken view of the law, cannot be revoked, and 
the money so paid cannot be recovered back.!’ 
(Cases cited). 

See also: The Bank of the United States v. Daniels, ejt 
al., 12 Peters 32, 9 L. Ed. 32, P. 54. 

I 

i 

The case of Anglo-American Savings & Loan Associaf- 
tion v. Campbell, 43 L. R. A. 622, 13 D. C. Appeals 581^ 
provides, page 602: 

“Equity will impress a trust contrary to the intern 
tion and will of a party where a fund has beeii 
obtained by him in violation of his duty to anotherl 
In order to raise this duty as the foundation of d 
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constructive trust there need be neither a promise 
for the benefit of another, nor express fiduciary rela¬ 
tions between them. It may be raised by represen¬ 
tations, conduct, and the like, that have been re¬ 
lied upon by another under such circumstances as 
create an equitable estoppel upon one to pursue 
thereafter an opposite course for his own advantage. 
To create such an estoppel it is not always essen¬ 
tial that some special representation be made to a 
particular person at the time. In this case the rep¬ 
resentation was made, in the first place, to all per¬ 
sons likely to come into contractual relations with 
Lea in the construction of his buildings, but when 
acted upon by one of them in good faith it became 
as if made personally to him.” 

And see page 606 of the Court’s opinion: 

‘Tf one makes an appropriation of a fund, which, 
if permitted to stand, would, by reason of the cir¬ 
cumstances attending the transaction, work a wrong 
to another having equity therein, and give him an 
unconscientious advantage over that other, the act 
will be regarded as what is called a constructive 
fraud in equity.” 

A mistake in order that it may affect a contract, must 
be a mistake of fact, and a mere mistake of law will not 
affect the enforceability of an agreement. 13 Corpus 
Juris, 379. An innocent misrepresentation or nondis¬ 
closure of fact, does not affect the validity of an agree¬ 
ment, unless it belongs to a special class of agreements 
in which the utmost good faith and accuracy of state¬ 
ment is required, or is between persons in fiduciary 
or confidential relations, or unless the representation is 
a condition in the contract or amounts to a warranty. 
13 Corpus Juris, 381. 
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Sawyer v. Eahnsen, Supreme Court of Okla. Apr. |8, 
1924, 226 Pac. 344, 102 Okl. 41. The mistake involved 
in this case was a mistake as to the laws of inheritance 
as result of which a contract extending payment of mort¬ 
gage notes was executed. The Court quotes certain for¬ 
mer Oklahoma cases. See the following taken from the 
Court’s opinion: 

“Under all the decisions of this Court the mistake 
in this case was not a mistake of fact, but a mistake 
of law. As heretofore set out in this opinion theife 
was no mistake or difference of opinion as to the 
facts surrounding this title, there was only error qf 
law in applying the law to such facts. In the case 
of Campbell v. Newman, 51 Okla. 121, 151 Pac. 60&, 
this Court held: 

‘A mere mistake of law, not accompanied by othejr 
circumstances demanding equitable relief, consti¬ 
tutes no ground for rescission, cancellation or 
reformation of a deed to lands based upon such mis¬ 
take.’ 

The father and mother, members of the Chicka)- 
saw Nation, of less than cne-half of blood, for a val¬ 
uable consideration, joined in executing a warranty 
deed conveying to their minor son a part of the al¬ 
lotment of their deceased daughter, who died intes¬ 
tate, unmarried, and without issue, believing that 
they owned only a life estate in the allotment, whep 
under the law of descent the father owned fee there¬ 
in. Held, that after the father discovers that he was 
mistaken in the law of descent, under which th<t 
allotment of the deceased daughter was cast, hp 
cannot maintain an action to cancel the deed to 
his son and to quiet title to the land conveyed orji 
the ground of 'mistake of law’. 

In the case of Palmer v. Cully, 52 Okl. 454, 153 
Pac. 154, Ann. Cas. 1918E, 375, the Court defines a 
mistake of law as follows: ‘A mistake of law hapj 

i 

| 

i 


i 
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pens when a party, having full knowledge of the 
facts, comes to an erroneous conclusion as to their 
legal effect. It is a mistaken opinion or inference 
arising from an imperfect or incorrect exercise of 
the judgment upon the facts as they really are.’ 

In closing the opinion the Court said: ‘There be¬ 
ing no undue influence, misrepresentation or fraud, 
and no mistake of fact inducing or in any way con¬ 
nected with the execution or delivery of the deed 
of June 3, 1912, by plaintiff to Thomas Palmer, but 
merely a mistaken view of the law as to plaintiff’s 
rights under her known status, it is clear that under 
the settled doctrine in this jurisdiction she is not 
entitled to the relief she seeks, for the reason that 
such mistake of law does not constitute grounds for 
rescission or the cancellation of said deed.” 

Holbrook v. Tomlinson, 304 Ill. 579, 136 N. E. 745. 

Page 585. “A general mistake of law pure and 
simple is not adequate ground for relief because 
of such mistake.” 

Euler v. Schroeder, 112 Md. 155, 76 Atl. 164. 

Page 160. “The rule is well established,” says 
Mr. Pomeroy (Eq. Jur. Sec. 843), “that a simple 
mistake by a party as to the legal effect of an agree¬ 
ment which he executes or as to the legal result of 
an act which he performs is no ground for either 
defensive or affirmative relief. If there were no 
elements of fraud, concealment, misrepresentation, 
undue influence, violation of confidence reposed, or 
other inequitable conduct in the transaction the 
party who knew or had an opportunity to know the 
contents of an agreement or other instrument, can¬ 
not defeat its performance or obtain its cancella¬ 
tion because he mistook the legal meaning and effect 
of the whole or any of its provisions.” 
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17 Corpus Juris Secundum, Page 500. 

“A mistake of law may be defined as an erroneous 
conclusion respecting the legal effect of known facts. 
It is laid down in general language in many cases 
that a mistake in order that it may affect a contract 
must be a mistake of fact and that a mere mistake 
of law will not affect the enforceability of an agree¬ 
ment; and this is well settled as a general rule nqt 
only at law but also in equity.” 

Dampskibs Aktieselskabet Thor v. Tropical Fruit Col, 
281 Fed. 740, reading on page 743: 

“A mistake of law arises when persons having fuil 
knowledge of the facts come to an erroneous con¬ 
clusion as to their legal effect.” 

j 

4. That the mutual belief of the parties, when enter¬ 
ing into the agreement that the said Mary Louisa Mcj- 
Quade’s property would be conveyed to the defendant), 
that the plaintiff’s Probate Court judgment constituted 
a lien against her real estate, even if it did not consti^ 
tute a lien, was at most an erroneous conclusion of law 
and as such did not invalidate the agreement. 

This point is covered in argument to point No. 3. 

5. That the Court erred in relieving the defendant 
of his obligation under said agreement and while so 
relieving him permitted him to keep the benefit of said 
agreement, namely, the conveyance of the real estate 
of plaintiff’s judgment debtor without consideration, thus 
unjustly enriching the defendant at the plaintiff’s ex-j 
pense. 

This point is covered in argument to point No. 3. 

6. That the Court erred in holding that the convey^ 
ance of Mary Louisa McQuade’s one-half interest in the 


i 


i 


i 


i 
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real estate was made for valuable consideration as 
against plaintiff, a judgment creditor, where the only 
testimony of the defendant was to the effect that he 
paid interest and taxes on the property, but did not 
testify or offer evidence as to the amount so paid, nor 
the period for which he claimed to have made such pay¬ 
ments, nor did he offer evidence as to whether or not 
the income from the property received by him was less 
than or exceeded the amount of any such payment, nor 
did the evidence show any knowledge on the part of 
plaintiff of such payments, if any, while relying on the 
aunt's ownership of the property. Same having been 
conveyed without consideration, the real estate should 
be applied to the satisfaction of plaintiff's claim as be¬ 
ing the property of the said Mary Louisa McQuade. 

In the event of a conveyance of the judgment debtor's 
real estate, the burden is on the recipient to establish 
that he paid full value for the same. In this case the 
testimony of the defendant McQuade will be seen to 
have been very general in character and not specific. 
The evidence clearly shows that the defendant received 
income from the property (R. 46) and also some $700.00 
from increasing the first trust on the property (R. 46). 
He testified that he had paid interest and taxes but he 
did not know how much he had paid nor for what period, 
(R. 48); that he couldn't give any idea of what he paid; 
he never kept an account of it. (R. 50). Mr. Cook 
testified (R. 54) that he remembered there was $100.00 
paid to the building association immediately after his 
talk with the Fidelity & Deposit Company. It appears 
from McQuade’s letter, however, (R. 51) that the $100.00 
must have been money which the aunt asked the defend- 



ant to lean to her, and which she agreed to pay whep 
the property was sold. 

The evidence shows that no cash consideration passed 
at the time of the conveyance, (R. 54). The payment off 
some taxes and interest by the defendant was not, as is 
now contended by the defendant, the consideration fob 
the conveyance. He gave little thought to such alleged 
payments when he agreed to take the aunt’s interest, 
sell it and pay the plaintiff cut of her share. 

For further discussion of this point, see authorities 
under point No. 9 hereinafter. 

I 

7. The action of the defendant by his agreement antjl 
correspondence with plaintiff over a period of approxij- 
mately ten years which tended to lead the plaintiff t<j> 
believe that it would be paid out of the interest of Mary 
Louisa McQuade when the property was sold lulled th^ 
plaintiff into inactivity and a false sense of security s<^ 
that it failed to take action which it could and woulcj 
have taken to realize on its judgment against said 
property. 

In all forty-three letters passed between the plaintiff 
and defendant regarding this matter by all of which 
plaintiff was led to believe that the property would bej 
sold and it would be paid out of the proceeds of sale) 
It was not until 1938 that Mr. Cook, attorney for the! 
defendant, advised the plaintiff that the defendant wouldj 
not pay as the plaintiff did not hold a judgment, (Cook’s! 
letter R. 38). The continuing action of the defendant! 
by virtue of his agreement and said correspondence: 
which led the plaintiff to believe that the property would| 
be sold and plaintiff would be paid, lulled the plaintiff | 
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into inactivity. They could have taken steps to have 
closed the matter. (Court opinion, R. 58). 

Immediately following the repudiation in 1938 the 
plaintiff brought this suit. This transaction took place 
many years ago. However, by reason of the plaintiff 
having been lulled into inactivity by the continued cor¬ 
respondence and the agreement itself, plaintiff cannot be 
held guilty of laches. 

Hombloiver v. George Washington University. 31 D. C. 
Appeals, 75; 14 Ann. Cas. 698. 

“3. It is contended that the agreement to sub¬ 
mit this controversy to arbitration operated to stop 
the running of the statute of limitations. We think 
it is a well-settled principle that a defendant cannot 
avail himself of the bar of the statute of limitations, 
if it appears that he has done anything that would 
tend to lull the plaintiff into inaction, and thereby 
permit the limitation prescribed by the statute to 
run against him. If, by this agreement to arbitrate, 
it appears from the record that plaintiffs, by the ac¬ 
tion of the defendant, were induced not to bring 
their suit, then we think defendant would be es¬ 
topped from pleading the bar of the statute of limi¬ 
tations.” 

The foregoing likewise applies to the fact that plain¬ 
tiff permitted its judgment to expire while relying on 
said agreement and conduct. 

8. The Probate Court judgment did constitute a lien 
against the real estate. 

The Probate Court judgment did constitute a lien 
against Mary Louisa McQuade’s real estate. Title 24, 




Section 323, page 338, of the District of Columbia Code 
provides: 

“Every final judgment at common law and every 
unconditional final decree in equity for the pay¬ 
ment of money * * * shall be a lien on all the free¬ 
hold and leasehold estates, legal and equitable, Qf 
the defendants, etc.” 

7 I 

| 

Section 136, Title 18, page 165, of the District of Co¬ 
lumbia Code referring to the powers of the Probate 
Court provides: 

“The said Court, in addition to the powers herd- 
in specially conferred, shall have the power to en¬ 
force its judgments, orders, and decrees in like manh 
ner as orders and decrees may be enforced in the 
equity court. (Mar. 3, 1901, 31 Stat. 1211, c. 85^, 
sec. 129; June 30, 1902, 32 Stat. 526, c. 1329.) 

i 

Plaintiff acknowledges the rule of law holding that d 
statute should be strictly construed according to iti 
terms; yet the intention of the legislature should governl 
Although the Probate Court was not specifically men! 
tioned in Section 136, Title 18, yet the statutory provi-f 
sion giving the Probate Court the power to enforce its 
decrees in like manner as orders and decrees may be en-j 
forced in equity, would carry with it all of the rights 
incident to equity decrees and as the Code specifically 
provides that equity decrees shall become liens, suchi 
provision should likewise embrace the Probate Court 
decrees. Were the law otherwise the Probate Court de-i 
crees could not be enforced in the manner of equity de¬ 
crees, as the lien given by the judgment is the most ef-i 
fective means of enforcing said decrees. Certainly the! 
legislature did not intend decrees of one branch of the 
Court would have less force and effect than decrees of! 
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another branch. As to whether a proceeding in the 
Probate Court is a common law action or an action in 
equity, this Court in the case of McDonald v. Maxwell, 
et al., 55 App. D. C. 375, 6 Fed. (2) 676. with reference 
to the procedure on appeal held: 

“A proceeding in the probate court in this juris¬ 
diction, and final orders therein, are reviewable 
only in accordance with the practice at common law, 
and evidence in such cases must be brought up in 
a bill of exceptions.” 

This Court in the case of Hutchins v. Hutchins. 43 App. 
D. C. 286, held: 

Page 294. “While probate proceedings are actions 
at law. the broad discretionary power vested in the 
court in the general administration of the property 
of the estate is closely akin to the power vested in 
a court of equity in disposing of assets in its hands 
for distribution.” 

In the case of Craighead v. Alexander, 38 App. D. C. 
229, this Court held: 

Page 234. “A proceeding in a probate court is not 
a proceeding in equity, and final orders therein are 
only reviewable in accordance with the practice at 
common law.” 

It is therefore submitted that the probate decree 
which, for the purpose of enforcement, is given like 
powers as an equity decree, should be held to constitute 
a lien against the real estate the same as an equity de¬ 
cree. Certainly the legislature did not intend to exempt 
probate decrees from the statute conferring judgment 
liens. 
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9. Even if the defendant had paid certain interest 

i 

and taxes and even if the evidence showed such pay¬ 
ments exceeded the income which he had received front 
the property, which the evidence does not show, the de¬ 
fendant as to plaintiff who relied on the ownership of 
said property in extending credit and who had no notic^ 
of any such payments would not be bound by the same, 
and the conveyance of the property without consideraj 
tion to the defendant would be void as to the plaintiff!, 
a judgment creditor. 


Many authorities hold that a conveyance of all th<* 
assets of a judgment debtor, without consideration, 
void as to creditors irrespective of the motive. Many 
others go so far as to say that such conveyance although 
without the intent to hinder or defraud the creditorsj 
is deemed as to creditors fraudulent and void. A con-j 
veyance of all of the property throws the burden on thej 
recipient to prove distinctly and satisfactorily that hej 
is entitled to the property. 


27 Corpus Juris, 550. 

‘“Where a voluntary conveyance, however meri¬ 
torious it may otherwise be, includes all or so much! 
of the debtor’s property as leaves him without the I 
means of paying debts existing at the time of the 
conveyance, it is fraudulent and void.” 

i 

i 

Yardley v. Torr, 67 Fed. 859. 

“Not only were the conveyances from W. S. Torr; 
voluntary and therefore ineffectual as against exist- j 
ing creditors, but the time and circumstances under j 
which they were made raise a strong presumption 
that they were executed in anticipation of a call 
to respond to his statutory obligation as a stock-! 
holder of the bank. For the purposes of this ease, ] 
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however, it is sufficient that the transfers were vol¬ 
untary, and that the properties transferred consti¬ 
tuted substantially all he owned. (Italics by Plain¬ 
tiff's attorney.) 

His obligation to the creditors of the bank was 
a debt, in no respect different from other debts sub¬ 
ject to contingencies. Here indeed no contingency 
existed: the bank was insolvent and a large amount 
of indebtedness existed which the stockholders were 
responsible for. The transfers are therefore void 
as against the plaintiff; and to the extent that the 
properties remained in possession of the original 
grantees, and also to the extent of all proceeds in 
their hands, of sales or mortgages made by them, the 
bill is sustained. 

Evans v. Bell, 263 Fed. 634, 49 App. D. C. 233. 

Page 239. “It is a well-settled rule of law that 
where the husband, being indebted, conveys all his 
property to his wife, as here, the burden is on her to 
prove distinctly and satisfactorily that she is en¬ 
titled to the property. Such a transaction is viewed 
by the law with grave suspicion, and requires close 
scrutiny at the hands of a court of equity.” 

Page 241. “Being the owner of the property in 
suit, and having no other property at the time, 
Evans' conveyance, we believe, was made for the 
purpose of delaying, hindering, and defrauding his 
creditor, Bell. That was the natural and probable 
consequence of what he did, and he must be held 
to have intended it.” 

CONCLUSION. 

As a matter of equity the finding of the Court should 
be for the plaintiff under the circumstances presented 
in this case. The plaintiff had a judgment against Mary 
Louisa McQuade for $800.00, the judgment undoubtedly 
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bearing interest. When the plaintiff went on the said 
Mary Louisa McQuade’s bond, the plaintiff relied on heih 
ownership of the real estate involved as a means of 
furnishing the plaintiff indemnity in the event of lossi 
When the plaintiff paid the loss and had the Probatd 
judgment assigned to it, it could have executed against 
the real estate or taken other legal steps to subject the 
real estate to its judgment. Instead of taking such step3 
whereby it could and would have satisfied its claim} 
against the said Mary Louisa McQuade out of said prop^ 
erty it agreed with the defendant that he should take title 
to Mrs. McQuade’s one-half interest and sell the samej 
paying them out of her interest in the property. In sol 
doing the defendant would have suffered no loss. All the 
evidence showed that Mary Louisa McQuade’s interest in 

i 

the property was worth $2,000.00 at the time of purchase! 

i 

and $2,100.00 at the time of conveyance, so that her in-! 
terest was sufficiently large to have paid the plaintiff 
and left a substantial surplus. Mary Louisa McQuade 
died leaving no estate. The lower Court has dismissed! 
the bill thereby denying the plaintiff relief as result of' 
which the defendant has title to the one-half interest 
formerly owned by Mary Louisa McQuade for which he 
paid nothing and which came to him as result of thej 
so-called agreement which he now repudiates alleging 
that the plaintiff did not have a judgment, the repudia- j 
tion being based upon the opinion of a title man that j 
there was no judgment or judgment lien due to the laps- j 
ing of twelve years, and his contention that the plaintiff j 
erroneously informed his attorney that the Probate j 
Court judgment was a lien against the property, which 
is not borne out by his attorney’s testimony. Whether 
it was a lien or not, under all of the circumstances in j 
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the case justice would be done by subjecting the in¬ 
terest of Mary Louisa McQuade in the property to the 
payment of plaintiff's loss incurred while relying on the 
ownership of the said Mary Louisa McQuade in said 
property. 

Respectfully submitted, 

LOWRY N. COE, 

717 National Press Building, 
Washington, D. C., 

Attorney for Appellant. 
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FIDELITY AND DEPOSIT COMPANY OF MAR Y-1 
LAND, A CORPORATION, Appellant, 

V. 

VINCENT L. McQUADE, Appellee . 


Appeal from the District Court of the United States ! 
for the District of Columbia 


i 

I 

BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

On February 19, 1925, Appellant executed a special un¬ 
dertaking as surety for one Mary Louisa McQuade, Exe¬ 
cutrix of the estate of Francis Joseph McQuade, Adminis¬ 
tration No. 32,647, in the lower court. The condition of tljie 
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bond was that the said Executrix should pay all of the debts 
of and just claims against said decedent. (R. 19) On Octo¬ 
ber 30, 1925, a decree was entered in said administration 
proceeding ordering the said Mary Louisa McQuade in¬ 
dividually and as Executrix of the estate of said decedent, 
and Appellant to pay to one Annie Schubert the amount of 
a certain judgment which had been entered against said de¬ 
cedent in the Municipal Court of the District of Columbia. 
(R. 19, 20) 

On December 2, 1935, Appellant paid Eight Hundred 
Dollars (.$800.00) to the said Annie Schubert, being the full 
amount of its liability under said undertaking; and took an 
assignment of all her right, title, and interest in the sum of 
Eight Hundred Dollars ($800.00) under the said decree of 
October 30, 1925. The said Annie Schubert reserved unto 
herself all rights conferred upon her by said decree insofar 
as the same required payment to her in excess of the sum of 
Eight Hundred Dollars ($800.00). A praecipe was filed in 
said administration proceeding on December 9, 1925, enter¬ 
ing the said decree satisfied insofar as Appellant was con¬ 
cerned; and at the same time the aforesaid assignment from 
Annie Schubert to Appellant was filed therein. (R. 21) 

At the time that the said Executrix made application to 
Appellant for said undertaking she was the owner as tenant 
in common with Appellee, who was her nephew, of premises 
219 C Street, Northeast, which had been purchased by them 
on July 23, 1920, at a cost of approximately Eight Thou¬ 
sand Dollars ($8,000.00). Each of the parties contributed 
the sum of Two Thousand Dollars ($2,000.00) toward the 
purchase price; and a deed of trust was placed on the prop¬ 
erty in the sum of Four Thousand Five Hundred Dollars 
($4,500.00) in July of 1920, which deed of trust was held 
by Metropolis Building Association. (R. 22, 44, 46) The 
premises in question consist of a store and building above, 
three stories in height, and contains eleven rooms. The 
premises were occupied by the said Mary Louisa McQuade 
as a residence (R. 48, 50); and were never occupied by Ap¬ 
pellee, who resides in Baltimore, Maryland. (R. 1, 48) 
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After the loss was paid as aforesaid, Appellant for¬ 
warded the matter to its Washington attorneys with a view 
of having the said Executrix either dispose of said prop¬ 
erty or have it refinanced, so as to raise sufficient money jto 
reimburse Appellant for the loss paid; and during tihe 
period from October 30, 1925, to March, 1928, attempted 
without success to have a deed of trust executed by the sajid 
Executrix in order to realize a conveyance of her interest 
in said property. However, Appellant was not successful jin 
satisfying its claim or any portion thereof. (R. 22, 23, 39) 
In March, 1928, Appellant’s representative went to stee 
Appellee in Baltimore and advised him that they hadj a 
judgment which was a lien against said property; and in¬ 
quired of Appellee, who, as above noted was Executrijx’ 
nephew, if he would pay Three Hundred Dollars ($300.00) 
by way of settlement and compromise. Appellee stated to 
Appellant’s representative that he had nothing to do with 
the probate matter, had not borrowed any money or handled 
any money, and that he refused to recognize any liability in 
the premises. This was the sole conversation that Appellee 
had with Apjiellant, or any of its representatives, in con¬ 
nection with the matter. (R. 47) 

Following the above conference Appellee consulted Victbr 
I. Cook, a Baltimore attorney, and advised him that Ap¬ 
pellant claimed to have a lien against said property; and kt 
the instance of the said Victor I. Cook wrote a letter und^r 


date of March 12,1928, to said Cook advising him of the de¬ 
tails in connection with the acquisition of the property, add 
the fact that Appellant claimed to have a lien against the 
same. (R. 47, 51, 52) Whatever was done from that poiijit 
on was done entirely by Appellee’s attorney, the said Cook, 
inasmuch as Appellee wrote no letters and made no arrange¬ 
ments of any kind in connection with the matter. (R. 47|) 
In Appellee’s letter to Cook, Appellee also advised that 
he had just received a letter from his aunt requesting 
him to send her One Hundred Dollars ($100.00) and saying 


she was very sick and would pay him when the property wais 
sold. (R. 51, 52) Upon receipt of this letter the said Cook 
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contacted a real estate man in Washington to find out the 
value of the property in question and also got in touch with 
the Metropolis Building Association. He ascertained that 
the trust in the original amount of Four Thousand Five 
Hundred Dollars ($4,500.00) held by said building and loan 
association, had only been reduced to approximately Three 
Thousand Nine Hundred Dollars ($3,900.00), and that the 
property was worth approximately Six Thousand Five Hun¬ 
dred Dollars ($6,500.00). (R. 52) Cook then went to see Ap¬ 
pellant and advised it that the said trust had only been re¬ 
duced to Three Thousand Nine Hundred Dollars ($3,900.00) 
in eight years; that it was in arrears in payment and the 
said building and loan association was demanding payment; 
that taxes were in arrears and that Appellee had made cer¬ 
tain advances in connection with the property. (R. 26, 52) 

Appellant advised the said Cook that they had a judg¬ 
ment accruing out of said administration proceeding; and 
that said judgment constituted a lien against the interest of 
the said Executrix. (R. 43, 52, 54) After Cook’s confer¬ 
ence with Appellant he advised Appellee not to put any 
more money into the property unless the property was con¬ 
veyed to him; and Cook and Appellee obtained an agree¬ 
ment from the said Executrix whereby the property was 
conveyed to Appellee. (R. 52, 53) The deed was actually 
executed on July 10, 1928, and duly recorded among the 
land records of the District of Columbia. 

At the time of the conveyance Cook recognized that if 
Appellant had a judgment which was a lien on the interest 
of said Executrix in said property that it would have to be 
paid when the property was sold, and so advised Appellee. 
(R. 56, 57) Cook never made any investigation to ascertain 
if Appellee had a judgment which was a lien on said prop¬ 
erty, but relied entirely on what Appellant represented to 
him. (R. 55, 56) 

After the conveyance of said property from the said Exec¬ 
utrix to Appellee various correspondence passed between 
Cook and Appellant during the period from June 12, 1929, 
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to March 21, 1938, and relating to the proposed sale of tjie 
property by Appellee. (R. 28-38) All of the correspond¬ 
ence was predicated upon the understanding that Appellant 
had a judgment which was a lien on the property and natur¬ 
ally would have to be paid when the property was sold. (R. 
57) On or about April 14, 1938, Cook was advised by tjie 
Real Estate and Columbia Title Company that the said de¬ 
cree of October 30, 1925, did not constitute a lien againjst 
said property; and on April 19, 1938, wrote a letter to Ap¬ 
pellant and transmitted with it a letter from Edgar tyl. 
Mayne, Vice-President, Real Estate and Columbia Title 
Company, wherein he stated that in his opinion said decrjee 
was not a lien on said property, and in any event that the 
same was obtained on October 30,1925, and according to tjie 
record expired by limitation on October 30, 1937, and for 
that reason w T as no longer a lien. (R. 38, 39) Cook there¬ 
fore repudiated any liability in the premises insofar ps 
Appellee or any charge on the property were concerned. 
(R. 54) 

Prior to the time that Appellee’s aunt conveyed her in¬ 
terest to him he had been paying the taxes on said prop¬ 
erty; and had been making the payments on account of tljie 
trust thereon held by said building and loan associatiojn. 
(R. 48) Appellee’s aunt had the exclusive use and occupa¬ 
tion of the premises from and after the acquisition of tljie 
same in 1920 until her death in 1934, (R. 49) but the stofe 
of the premises was not rented. (R. 48) Appellee re¬ 
ceived no portion of the rents, if any, received by his aunt 
(R. 50) and the first rents he did receive were in 1936. (R. 
49) At the time of the conveyance of said property to Ap¬ 
pellee he paid all back taxes and arrearages on the trust: 
(R. 49) and made all subsequent payments of taxes and pap- 
ments due to said building and loan association. (R. 48) 
The amount of arrearage in payments due on the first tru$t 
w’as not showm by the records of said building and loan asso¬ 
ciation, and their records with respect to steps taken to fore¬ 
close on the property had been lost at the time of the tri^l 
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of this suit ; and were not available. (R. 44, 45) The amount 
due on the first trust at the date of said conveyance on July 
10, 1928, was slightly less than Three Thousand Eight 
Hundred Dollars ($3,800.00). (R. 44) The said loan was 
paid off in January, 1931, when Appellee effected a new loan 
in the sum of Four Thousand Five Hundred Dollars 
($4,500.00) through one Jesse L. Heiskell, and secured the 
same by a new deed of trust. (R. 44, 46) 

STATEMENT OF POINTS. 

1. The findings of the trial court being supported by sub¬ 
stantial evidence should be conclusive. 

2. The decree of October 30, 1925, passed in administra¬ 
tion proceeding No. 32, 647, of the lower court, was not a 
lien against said property or the interest of Mary Louisa 
McQuade therein; and the same expired of its own volition 
on October 30, 1937. 

3. Appellee made no agreement with Appellant for the 
payment of its claim but only recognized that if Appellant 
had a valid and subsisting judgment lien against said prop¬ 
erty that it would have to be paid when the property was 
sold. 

4. Appellee did not lull Appellant into a jjosition of false 
security with respect to the enforcement of its asserted 
claim. 

5. The conveyance of said property from Mary Louisa 
McQuade to Appellee was not done with fraudulent intent 
to defraud Appellant; and was for a valuable considera¬ 
tion. 
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ARGUMENT. | 

The Trial Court’s Findings of Fact Should be Conclusive. 

i 

The trial justice had a full opportunity to observe the de¬ 
meanor of the witnesses who were produced by the parties 
herein and to judge of their veracity. With the exceptiojn 
of some matters which were conceded by counsel, all of thje 
matters were in dispute; and the findings of fact were folr 
the most part, therefore, based on conflicting evidence takep 
in open court. The findings of fact by the trial court, based 
on substantial evidence, have the force and effect of a jurjy 
verdict. Fries, Beall & Sharp v. Livingstone, 56 App. D. Cf. 
209; 12 F. (2d) 150; New York Life Ins. Co. v. Miller, 65 
App. D. C. 129; 81 F. (2d) 263. 

The trial court’s findings of fact are entitled to great 
weight and should not be set aside unless wholly unwait- 
ranted. Palmer v. Strohecker, et al, 60 App. D. C. 312; 53 F. 
(2d) 924. The findings are conclusive and therefore musjt 
be accepted if supported by substantial evidence. Douglas^ 
v. Lehman, 62 App. D. C. 264; 66 F. (2d) 790; Lipski vj. 
Burch, et al, 63 App. D. C. 104; 69 F. (2d) 842. 

Where the trial court, as here, saw and heard all witj- 
nesses, the findings will not be disturbed unless it clearly 
appears that he misapprehended the evidence or that h<^ 
went against the clear weight of the evidence. Pollock vj. 
Jamison, et al. 63 App. D. C. 152; 70 F. (2d) 756; Hill, et al 
v. Marston, 65 App. D. O. 250; 82 F. (2d) 856. The findings 
being based on conflicting evidence taken in open court, arc? 
not to be disturbed unless clearly wrong. Ansberry vl 
Harrah, et al, 65 App. 1). C. 80; 80 F. (2d) 381; Crow vl 
Gore, et al. 66 App. D. C. 125; 85 F. (2d) 291; Hotel Lafay\ 
ette, Inc., et al v. Pickford, et al, 66 App. D. C. 211; 85 F[ 
(2d) 710. 

The purpose of the findings of fact is to settle for this 
Court conflicts in litigation and a finding based on conflict-! 
ing testimony will be over-ridden only in the clearest casej 
Ilearst Radio. Inc. v. Good, et al, 67 App. D. 0. 250 ; 91 F. 
(2d) 555. Hence this Court must accept the fundings of facl 
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unless clearly and manifestly wrong. Colby, et at v. Riggs 
National Bank, 67 App. D. C. 259; 92 F. (2d) 183. Stated 
otherwise, while this Court is not absolutely bound by a trial 
court’s findings of fact, they are not to be disturbed on ap¬ 
peal unless, upon an examination of the evidence, they are 
clearly wrong. Hasen v. Hawley, 66 App. D. C. 266, 271; 
86 F. (2d) 217; Garrity v. District of Columbia, et al, 66 
App. D. C. 256; S6 F. (2d) 207; Dear v. Guy, et al, 64 App. 
D. C. 314; 78 F. (2d) 198; Pollock v. Jamison, 63 App. D. C. 
152; 70 F. (2d) 756; Rhoderick, et al v. Swartzell, et al, 62 
App. D. C. 180; 65 F. (2d) 813; Matson v. Rusch, 61 App. 
D. C. 184; 59 F. (2d) 360. 

Appellant has challenged some of the findings of fact 
of the trial court on the ground that there is no evidence to 
support them. An examination of the evidence, however, 
clearly discloses that there is substantial evidence to sup¬ 
port all of the findings of fact. This being so, it necessarily 
follows from the rules enunciated in the foregoing decisions 
of this Court that the findings are therefore conclusive. 

The Decree Entered in Probate Court Does Not Constitute 
Lien Against Real Estate in Question. 

Appellant urges that the decree entered in the Probate 
Court on October 30, 1925, constitutes a lien against the 
interest of Mary Louisa McQuade in the real estate in ques¬ 
tion. The position of Appellant is difficult to follow because 
counsel now apparently attempt to predicate liability on the 
existence of such lien. In the lower court Appellant’s posi¬ 
tion was that the existence of such lien had no bearing on 
the issues as shown at page 39 of the record where Appel¬ 
lant’s counsel said: “This is our position * * * In my 
opinion whether there was a lien or not has no bearing be¬ 
cause they agreed to sell the property which belonged to her 
and we had a right to hold it.” Manifestly therefore, Ap¬ 
pellant was proceeding in the lower court upon the theory 
of an agreement with which we next treat. Be that as it 
may Appellant cites in support of this novel proposition 
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I 
j 

Title 24, Chap. 11, Sec. 323,1929 Code of Laws for the dis¬ 
trict of Columbia, which provides in part as follows: 

**Every final judgment at common law and every un¬ 
conditional final decree in equity for the payment of 
money * * *, every judgment of the Municipal Cdurt 
when docketed in the Clerk’s Office of the Supreme 
Court of the District of Columbia and every recogniz¬ 
ance taken by said Supreme Court, * # * from the time 
when it shall be declared forfeited, shall be a lien on! all 
the freehold and leasehold estates, legal and equitable, 
of the defendants, # * # but such liens or equitable! in¬ 
terest shall be enforced by bill in equity; * * (Italics 
supplied.) 

Counsel also cite Title 18, Sec. 136, which provides that 
the Probate Court “shall have power to enforce its judg¬ 
ments, orders and decrees in like manner as orders and de¬ 
crees may be enforced in the equity court.” Counsel then 
cite from prior decisions of this Court having to do solely 
with the procedure which governs in probate cases, ^,nd 
then merely concludes that since a decree in equity is a lien 
upon real estate that a decree in the probate court is a iien 
upon real estate. 

Title 18 of the Code treats with the creation of the varibus 
courts in the District of Columbia. It provides, ambng 
other things, for the creation of the Supreme Court District 
Court, the special terms of which are known as the circjuit 
court, the criminal court, the equity court, and the probate 
court. Section 102 of this title pertains to the enforcement 
of decrees of the equity court and provides in substance tfiat 
for the purpose of executing a decree or to compel obejdi- 
ence to the same that the court mav issue an attachment 
against the person of the defendant, may order an immedi¬ 
ate sequestration of his real and personal estate, or njav 
issue a fieri facias and attachment by way of execution 
against his lands, tenements, chattels and credits to satisfy 
the decree, etc. Bearing in mind Sec. 102 therefore there¬ 
fore there can be no doubt as to what the Congress intended 
by the words found in Sec. 136, which provides that decrees 
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of the probate court shall be enforced in like manner as 
orders and decrees may be enforced in the equity court. 
Exact means of enforcement are prescribed which is entirely 
unrelated to the question of a lien. 

At the common law and prior to the adoption of Title 24, 
Sec. 323 of our Code, neither a judgment at law or a decree 
in equity was a lien upon the interest of a judgment debtor 
who previously had conveyed land to a trustee in trust for 
the payment of the debt secured thereby, such as was done 
in the instant case. (R. 44) As clearly pointed out by this 
Court in Biggs v. Campbell, 46 App. D. C. 288, 290, 291, a 
radical change was effected by the enactment of the above 
statute and such judgments or decrees were expressly made 
liens upon equitable interest, such as here involved, the only 
qualification being that such liens have to be enforced by 
bill in equity. 

See also: 

Reilly v. Sabin et al, 65 App. D. C. 125; 81 F (2d) 259. 

In Jones v. Jones, 63 App. D. C. 373, this Court said as 
follows: 


“It is an established rule of statutory construction 
that statutes changing the common law are to be strictly 
construed. McCarthy v. McCarthy, 20 App. I). C. 195. 
In that case. Chief Justice Alvev said: ‘and so no 
statute is to be construed as altering the rules of the 
common law, farther than its words plainly import.’ ” 

All of this legislation arose out of the same Act and Con¬ 
gress clearly had in mind the distinction between final judg¬ 
ments at common law, unconditional final decrees in equity 
and decrees entered in the probate court. This Court, 
therefore, is not at liberty to read into Title 24, Sec. 323 
something that was not intended by the Congress. There is 
therefore no statutory justification in support of Appel¬ 
lant’s contention that a probate decree is a lien upon real 
estate. 


Obviously a decree entered in the probate court could oply 
be enforced therefore in like manner as equity decrees and 
within such time as a probate decree remains in full fojrce 
and effect. Under Title 24, Sec. 321 of our Code the limita¬ 
tion on an equity decree is twelve years; and the time can 
only be stayed by an agreement in writing filed in the caifse. 
In Sec. 322 of this title it is provided that at the expiration 
of said period of twelve years a decree shall erase to hkve 
any operation or effect, and no action shall be brought on the 
same nor any scire facias or execution issued on the sapie 
thereafter. Here, the record clearly shows that the probhte 
decree was entered on October 30, 1925, and expired of its 
own volition on October 30, 1937, since no agreement ; in 
writing staying the time was filed in the cause. Hencej it 
is of no force and effect and could not serve as any basis lor 
Appellant’s alleged claim. 

i 

Appellee Made No Agreement With Appellant for the Pay¬ 
ment of Its Claim Based on the Probate Decree of (Oc¬ 
tober 30, 1925. 

Throughout Appellant’s brief reference is made to an 
alleged agreement between Appellant and Appellee, undjer 
which Appellee was to have his aunt deed her interest in tiie 
property in question to him; and Appellee was to sell the 
property and pay Appellant’s asserted claim out of the 
proceeds realized, or out of his aunt’s interest therein, in¬ 
deed, Appellant’s entire argument is buttressed upon such 
an alleged agreement. A careful review of the findings jof 
fact, however, clearly discloses that there was no such agree¬ 
ment. Counsel for Appellant, therefore, presupposes the 
existence of such an agreement on the basis of testimony ajd- 
duced by Appellant at the trial of this cause. Since this 
was a matter which was in dispute and decided by the trijal 
court contrary to Appellant’s contention, and inasmuch as 
the findings of fact are supported by substantial evidence 
it necessarily follows that the findings in this regard are un¬ 
assailable. 
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However, with respect to the testimony on this point it 
is without dispute that Appellee only personally talked to 
Appellant on one occasion, namely, in March of 1928, when 
he refused to pay the sum of Three Hundred Dollars 
($300.00) by way of settlement and satisfaction of Appel¬ 
lant’s asserted claim. Thereafter Appellee wrote no letters 
in connection with the matter and entered into no agree¬ 
ments of any kind. (R. 37) The only testimony offered by 
Appellant with respect to such agreement was the testimony 
of the witness Littleton. He testified that Appellant con¬ 
sented to the conveyance of said property from Mary Lou¬ 
isa McQuade to Appellee and would rely upon Appellee 
taking care of Appellant’s judgment at the time that the 
property was sold. (R. 26, 27) Cook, testifying on behalf 
of Appellee, stated that he w*as advised by Appellant that 
they had a judgment growing out of the probate proceed¬ 
ing, which was a lien against the said property. (R. 43, 55, 
56, 57) Cook further testified that he recognized that if 
Appellant had a valid and subsisting judgment, which con¬ 
stituted a lien on the property, that the same would have 
to be paid when the property was sold. Both Appellant 
and Appellee were so advised. 

Upon this conflict in the testimony, therefore, the Court 
made its findings of fact. Appellant is in no position to 
complain that the Court failed to find that there was any 
such agreement as now contended for. There being no such 
agreement, it is obvious that most of Appellant’s argument 
is irrelevant and immaterial to the issues involved. Even 
if it be assumed, however, that such agreement did in fact 
exist it would avail Appellant nothing because the agree¬ 
ment would be in contravention of the Statutes of Frauds. 
Title 11, Sec. 2,1929, D. C. Code provides in substance that 
no action shall be brought. 

* * * “to charge any person upon * * * any contract 
or sale of lands, tenements, or hereditaments, or any 
interest in or concerning them, * * * unless the agree¬ 
ment upon which such action shall be brought, or some 
memorandum or note thereof, shall be in writing * * * 
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and signed by the party to be charged therewith! or 
some other person thereunto by him lawfully author¬ 
ized.” 

( 

A somewhat similar situation was involved in Merchant 
v. Cook, 7 App. D. C. 391, 404. In that case the person tad 
a life estate only in the use of certain property and mhde 
an oral agreement with her attorney whereby she attempted 
to charge her equitable estate with the payment of the!at¬ 
torney’s fee for services relating to the property, ijhis 
Court, in holding such an agreement as being within the 
provisions of the statute of fraud, said in part: 

“We have seen that there is no lien or charge created 
upon the estate by mere operation of law’ by reason of 
the existence of the contract simply; but that, in order 
to create a charge or lien upon the property, it must 
be effected by an express contract, having referenc e} to 
the property to be charged. In this case, as we hive 
seen, it is not claimed or pretended that the contract 
set up and attempted to be enforced against the sepa¬ 
rate real estate of the defendant, w’as reduced to writ¬ 
ing and signed by her or by any one for her. Itj is 
alleged, and also proved by the plaintiffs, that the de¬ 
fendant agreed that their claim for services should! be 
a charge or lien upon the land upon the successful ter¬ 
mination of the litigation to avoid the deeds. This ihas 
clearly a contract ‘for an interest in or concerning 
lands, tenements, or hereditaments,’ and is therefore 
within the provision of section 4 of the Statute j of 
Frauds.” (Italics supplied) 

Appellant Not Lulled Into Inactivity by Appellee. ! 

The findings of the low^er court in its conclusions of law 

I 

in this regard are clearly warranted by the evidence. During 
the period from October 30,1925, to July 10,1928, when ihe 
property in question wras actually conveyed to Appellee^ it 
is without dispute that Appellant’s failure to take whatever 
steps it could have taken in order to enforce its claim wfas 
not in any wise attributable to the conduct or action of 
Appellee. Why Appellant did not take such definite actijon 
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during this period it alone can explain. From and after 
the latter date it is equally without dispute that Appellant 
thought that it had an enforceable lien against the property 
and that Appellee’s counsel recognized that if such lien 
existed it would have to be paid when the property was 
sold. As heretofore pointed out, all of the correspondence 
that passed between the parties was predicated upon this 
understanding on Appellee’s part. Then too, as we have 
seen, there was no such agreement as Appellant contends 
for; and it necessarily follows that Appellant was not lulled 
into any inactivity by virtue of any action or conduct of 
Appellee. 

Property Not Conveyed to Appellee With Fraudulent 
Intent to Defraud Creditors. 

Under Title 11, Sec. 11, 1929 D. C. Code, it is provided 
in substance that every conveyance of land or interest 
therein with 

“the intent to hinder, delay, or defraud creditors or 
other persons having just claims or demands of their 
lawful suits, damages, or demands, shall be void as 
against the person so hindered, delayed, or defrauded; 
# * # Provided * * * That the question of fraudulent 
intent shall be deemed a question of fact and not of 
law.’” (Italics supplied) 

In the Court’s conclusion of law number three (R. 15) it 
is stated that “all of the parties hereto acted in good faith”; 
and in conclusion of law number five (R. 16) it is provided 
that “the said conveyance of Mary Louisa McQuade to de¬ 
fendant was for a valuable consideration and not in fraud 
of any of plaintiff’s rights.” It is significant that counsel 
for Appellant conceded in the lower court that “ no question 
of fraud was presented in the case and that there was no bad 
faith on anybody’s part in the transaction between the par¬ 
ties.” (R. 57) Since the question of fraudulent intent as 
appears from the above section of our Code is to be deemed 
solely a question of fact, this admission on behalf of Ap- 
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pellant would seem to be dispositive of this point of the case. 
In other words, in the lower court he conceded that jthe 
property had not been conveyed to Appellee with the intent 
to hinder, delay, or defraud Appellant, an alleged creditor, 
and now he attempts to take just the contrary position. 
This he cannot do and the issue therefore is not properly 
before this Court. 

Even so, the lower court’s conclusion of law that the con¬ 
veyance in question was for valuable consideration and pot 
in fraud of any of Appellant’s rights, finds full support in 
the findings of fact and the evidence adduced at the trial. 
While Mary Louisa McQuade died in 1934 and an examiha- 
tion of the Probate Records at the time of the trial did Jiot 
show any administration of her estate (R. 21) nevertheless 
there is absolutely no showing by Appellant with respectj to 
the assets of said decedent in the year 1928, or some six 
years prior to the conveyance complained of. There is ino 
showing of insolvency. For ought we know the decedent 
may have been a woman of some considerable holdings and 
may have disposed of the same either by gift or otherwise 
between the period from 1928 to 1934. 

The uncontradicted evidence shows that while the dece¬ 
dent paid Two Thousand Dollars ($2,000.00) on account jof 
the purchase price of the property, Appellee either paid jor 
obligated himself to pay the remaining part of the purchaise 
price of some Six Thousand Dollars ($6,000.00); that frejm 
and after the time that the property was acquired in 19^0 
until 1934, or a period of fourteen years, said decedent liiid 
the exclusive use and occupancy of the property; that Ajp- 
pellee paid all taxes becoming due and payable on the prop¬ 
erty; that he received no rents until sometime after the 
conveyance to him and the death of his aunt; that he made 
all interest payments on account of the original deed of 
trust in the amount of Four Thousand Five Hundred Dol¬ 
lars ($4,500.00), held by Metropolis Building Association; 
that at the time of the conveyance of the property to him fie 
paid all arrears in taxes and arrears of payments due the 
said building and loan association. 


i 

i 
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The property in all probability would have been fore¬ 
closed and the equities of the parties destroyed unless the 
property had been conveyed to Appellee because of said 
decedent’s apparent lack of interest in it; and Appellee’s 
decision not to invest any further monies in it unless deeded 
to him. Certainly under these circumstances it cannot be 
urged with any degree of logic that the conveyance to Ap¬ 
pellee was without a valuable consideration, or that it was 
done with the “fraudulent intent” which the statute re¬ 
quires. 

CONCLUSION. 

The findings of fact herein are fully supported by the 

evidence which was adduced at the trial in the lower court. 

. - % 

Hence they must be accepted by this Court and are there¬ 
fore controlling. This being so it necessarily follows that 
Appellant is not entitled to the relief which it seeks. Ac¬ 
cordingly, the judgment below should be affirmed. 

Respectfully submitted, 

W. Gwynn Gardiner, 

James M. Earnest, 

Attorneys for Appellee. 

Gardiner, Earnest & Gardiner, 

Of Counsel. 




